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National Banks May Acquire Personal Property 
By Bequest 


National banks may acquire personal property by bequest. 
The powers of national banks, conferred by the Congress of 
the United States, are contained in title 12 U.'S. C. A. §24, as 
amended by chapter 191, §2, of the Laws of 1927, 44 Stat. 1226. 
Neither under that statute nor any other statute of the United 
States are there contained any restrictions upon or direct pro- 
hibition against the acquiring by a national bank of personal 
property by bequest. 

As a domestic corporation doing business within the state, 
a national bank is subject to its laws. The right to acquire per- 
sonal property by bequest under the state law does not appear 
to conflict with the powers of national banks expressly author- 
ized under the federal statutes. The efficiency of national 
banks as federal agencies is in no wise impaired or destroyed 
thereby, nor the regulatory powers prescribed for national 
bank affected by the state laws. McMillan v. St. Louis Union 
Trust Co., Supreme Court of Missouri, 219 S. W. Rep. (2d) 
364. The opinion of the court is as follows: 


Action by plaintiff (individually and as co-trustee of the testa- 
mentary trust hereinafter described) to have certain bequests under the 
will of her deceased husband, Neill A. McMillan, to the several de- 
fendant national banks adjudged void, iand to have paid over to her, in 
her individual capacity, under the residuary clause of the will, the sum 
of $101,500, being the amount and-value of the challenged bequests. 
Defendants filed separate motions attacking the sufficiency of plaintiff’s 
petition to state facts or a claim upon which relief could be granted, 


NOTE—PFor similar decisions see B. L. J. Digest (Fifth Edition) §902. 
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which motions were sustained, and judgment entered thereon in favor 
of all defendants dismissing plaintiff’s petition, and plaintiff appealed. 
The amount in dispute gives this court jurisdiction. There is, of 
course, no dispute as to the facts. The single issue presented is one 
of law. 

Under the residuary clause of his will, testator created a trust in 
the sum of $125,000 for the use and benefit of his wife (she and St. 
Louis Union Trust Company being named co-trustees thereof) for and 
during her natural life, and further directed that at the time of his 
wife’s death the corpus of the trust estate should be disposed of “as 
provided in my codicil to this my last will and testament hereafter 
executed by me.” A codicil, as thus contemplated, was, in fact, exe- 
cuted and admitted to probate. That portion here relevant directed 
that “at the date of the death of my said wife the trust herein created 
shall cease and determine and the corpus of the trust estate and undis- 
tributed income then in the possession of the trustees or the survivor 
of them shall be paid over and distributed as follows: ... 


To First National Bank, Kansas City, Mo., Four Thou- 

sand Dollars $ 4,000.00 
To Galveston National Bank, Galveston, Texas, or its 

successor, Five Thousand Dollars $ 5,000.00 


To American Exchange National Bank, Dallas, Texas, 
Ninety-two Thousand Five Hundred Dollars $92,500.00” 


The petition avers that defendant The City National Bank of 
Galveston is the successor of the Bank referred to in the codicil as 
Galveston National Bank, Galveston, Texas, and that the defendant 
First National Bank in Dallas is the present name of the bank referred 
to in the codicil as American Exchange National Bank, Dallas, Texas. 

The limited question presented is stated thus in appellant’s brief: 
“The sole question involved on this appeal is whether the respondent 
national banks have capacity to take the legacies provided for them in 
the codicil to the Last Will and Testament of Neill A. McMillan.” 

Appellant falls into the fundamental error of treating the bequests 
in question as being a testamentary trust for the benefit of business 
corporations, and from this premise argues that such trusts are in- 
valid. Her brief urges: “It is respectfully submitted that the case of 
In re De Forest’s Estate [147 Misc. 82, 263 N. Y. S. 135] is decisive 
of this matter, and in this case the only court to whom the question 
has been presented has ruled that ‘. . . a business corporation may not 
be the beneficiary of a trust.?” We are not here concerned with such 
a question because of the circumstance that the amounts specified in 
the several bequests are to be derived from the corpus of the trust 
created for the use of testator’s wife (after the termination and ex- 
tinction of such trust) would not change the character of the bequests 
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as outright gifts to the banks, nor endow them with the nature of testa- 
mentary trusts for business corporations of the kind declared invalid 
in the De Forest case. 

Appellant invokes the rule that the “extent of the powers of na- 
tional banks is to be measured by the terms of the federal statutes re- 
lating to such associations, and they can rightfully exercise only such 
as are expressly granted or such incidental powers as are necessary to 
carry on the business for which they are established.” First National 
Bank in St. Louis v. State of Missouri at inf. of Barrett, Attorney 
General, 263 U. S. 640, 656, 44 S. Ct. 213, 215, 68 L. Ed. 486, 492. 
See, also, 9 C. J. S., Banks and Banking, § 654. From this it is argued 
that “nowhere in § 24 of Title 12 U. S. C. A., which defines the corpo- 
rate powers of national banking associations, or in any other section 
of the National Banking Act is there any grant of power to a national 
bank to take a bequest under a will, and in the absence of a specific 
grant of such power it does not exist.” But the Supreme Court in the 
case just mentioned (on the very page on which the quote relicd on by 
appellant appears) further said: “Nevertheless, national banks are 
subject to the laws of a state in respect of their affairs, unless such 
laws interfere with the purposes of their creation, tend to impair or de- 
stroy their efficiency as federal agencies, or conflict with the paramount 
law of the United States.” The latter principle is exemplified in Mc- 
Clellan v. Chipman, 164 U. S. 347, 356, 17'S. Ct. 85, 41 L. Ed. 461, 
465, as will appear from excerpts therefrom appearing in the case of 
In re Keene’s Estate, 152 Misc. 424, 273 N. Y. S. 532, 533, hereinafter 
set out. 

In 6 Fletcher, Corporations, Perm. Ed., 1931, § 2781, it is stated: 
“In the exercise of its power to acquire personal property, a corpora- 
tion is not ordinarily restricted to any particular mode of acquisition. 
All the usual and customary methods of obtaining property are, as a 
rule, open to it. Necessarily, it may, within the scope of its business 
and in the attainment of its corporate objects, buy the property just 
as private individuals may. Furthermore, unless expressly prohibited 
from so doing, it may take a gift or bequest of property, and is some- 
times expressly authorized to take property in that manner.” Simi- 
larly in 4 Thompson, Corporations, 3rd Ed., 1927, § 2498: “The 
statutes of mortmain had no application to personal property, and 
corporations always had the power to take personal property by be- 
quest.” See, also, 19 C. J. S., Corporations, § 1090. “In the absence 
of some express restriction, the power of a corporation to take per- 
sonal property by will is unquestioned.” 57 Am. Jur., Wills, § 157. 
Appellant does not contend the federal statutes contain any specific 
prohibition against national banks taking bequests, or that any such 
restriction arises under state law. 

In Michie on Banks and Banking, Vol. 7, par. 157, it is said: “A 
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national bank had no power to deal in personal property, but it may 
take such property to avoid a pecuniary loss or as security for loans 
or for bills of exchange purchased. And it may acquire personal prop- 
erty by bequest.” ‘The single case cited in support of the latter state- 
ment is In re Keene’s Estate, supra, where, as here, it was contended 
that a bequest to a national bank was invalid. It was there held that 
under the common law, as well as under the New York statutes, every 
corporation, though not specified in the law under which it is incorpo- 
rated, is empowered to acquire personal property by bequest for its 
corponate purposes. The validity of the bequest was upheld. It ap- 
pears to be the only decided case dealing with the precise point here 
involved, and it was, in our opinion, correctly decided, and we are dis- 
posed to follow it. It was there said: 

“T hold that the legacy of the Bank of America National Associa- 
tion, Trust Department, is valid. The powers of national banks, con- 
ferred by the Congress of the United States, are contained in title 12 
U.S. C. A. § 24, as amended by chapter 191, § 2, of the Laws of 1927, 
44 Stat. 1226. Neither under that statute nor any other statute of 
the United States are there contained any restrictions upon or direct 
prohibition against the acquiring by a national bank of personal prop- 
erty by bequest. Under the statutes of our own state, however, as well 
as under the common law of our state, every corporation, though not 
specified in the law under which it is incorporated, has power to acquire 
personal property by bequest for its corporate purposes. General 
Corporation Law, § 14, subd. 3; Sherwood v. American Bible Society, 
4 Abb. Dec., N. Y., 227. The Bank of America National Association 
was created under the laws of the United States, was located within 
this state, and was in existence at the date of the death of the testator. 
It was therefore a domestic corporation of this state. As defined by 
section 7, subd. 7, Civil Practice Act, ‘a “domestic corporation” is a 
corporation created by or under the laws of the state, or located in the 
state, and created by or under the laws of the United States... .’ 
As a domestic corporation doing business within this state, the Bank 
of America National Association was subject to its laws. The United 
States Supreme Court has frequently held that ‘national banks are 
subject to the laws of a State in respect of their affairs unless such 
laws interfere with the purposes of their creation, tend to impair or 
destroy their efficiency as federal agencies or conflict with the para- 
mount law of the United States.’ First National Bank in St. Louis v. 
State of Missouri at inf. of Barrett, 263 U. S. 640, 656, 44 S. Ct. 213, 
215, 68 L. Ed. 486; McClellan v. Chipman, 164 U. S. 847, 356, 17 
S. Ct. 85, 87, 41 L. Ed. 461; Davis v. Elmira Savings Bank, 161 U. S. 
275, 16 S. Ct. 502, 40 L. Ed. '700; First National Bank [of Louisville] 
v. [Commonwealth of] Kentucky, 9 Wall. 353, 19 L. Ed. 701. In Mc- 
Clellan v. Chipman, supra, the court said: ‘National banks “are sub- 
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ject to the laws of the State, and are governed in their daily course of 
business far more by the laws of the State than of the nation. All their 
contracts are governed and construed by state laws. Their acquisition 
and transfer of property, their right to collect their debts, and their 
liability to be sued for debts, are all based on state law. It is only when 
the state law incapacitates the banks from discharging their duties to 
the government that it becomes unconstitutional.” [First] National 
Bank [of Louisville] v. Commonwealth, [of Kentucky] 9 Wall. [353, 
at page 362] (19 L. Ed. 701).’ 

“The right to acquire personal property by bequest under the state 
law does not appear to conflict with the powers of national banks ex- 
pressly authorized under the federal statutes. The efficiency of national 
banks as federal agencies is in no wise impaired or destroyed thereby, 
nor the regulatory powers prescribed for national banks affected by 
the state laws. 

“For the foregoing reasons the gift to the Bank of America Na- 
tional Association, now merged with its successor, City Bank Farmers*® 
Trust Company, must be given effect.” 

The judgment below should be, and it is affirmed. 


“‘Par-Check Law’? Not Unconstitutional 


Nebraska statute provides that all checks except those for- 
warded as special collection items shall be cleared at par by 
drawee banks. It was held that this statute does not prohibit 
state banks from collecting legitimate exchange charges from 
their own customers or depositors for making their funds avail- 
able, by one recognized mode or another, at distant places for 
their own purposes. The statute does not compel drawee state 
banks to donate the use of their services or property without 
compensation, but simply requires that if they clear checks, it 
must be done at par, without deduction of any exchange charges 
whatever from remittances to forwarding banks. 


“Special collection items” within the purview of the statute, 
are those which are sent to a bank for collection only, and which 
in fact actually require the employment of unusual and indi- 
vidual treatment or services in-the act or process of collection 
and remittance thereof, as distinguished from those which re- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §302. 
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quire only the treatment or services ordinarily involved or em- 
ployed in the general course of clearance transactions between 
a forwarding bank and the drawee bank. Placek v. Edstrom, 
Supreme Court of Nebraska, 37 N. W. Rep. (2d) 208. The 
opinion of the court is as follows: 


Plaintiffs filed this action in the district court for Saunders County 
to obtain a declaratory judgment construing and applying Chapter 11, 
Laws of Nebraska, 1945, p. 110, now appearing as sections 8-163.01 
' and 8-163.02, R. S. Supp., 1947, commonly known as the “par-check 
law,” but hereinafter designated as the act, contesting its constitu- 
tionality as applied to three types of banking transactions respectively 
pleaded in separate causes of action, and to enjoin threatened enforce- 
ment of the act by prosecution or otherwise, with relation to such 
transactions. 

Defendant demurred generally to each cause of action, separately 
and severally. The trial court, after hearing thereon, sustained de- 
fendant’s demurrer to the first and second causes of action, and over- 
ruled demurrer to the third. Each party in open court elected to stand 
upon their respective pleadings, and it was stipulated that the trial 
court should proceed to enter a decree adjudicating the issues raised 
thereby. Thereupon, a decree was entered, dismissing plaintiff’s first 
and second causes of action, adjudging that the act had no application 
to the transaction set forth in the third cause of action, and perma- 
nently enjoining defendant from prosecuting plaintiffs on account 
thereof. Therefrom, plaintiffs appealed and defendant cross-appealed. 
' We affirm the judgment of the trial court. 

Heretofore, in Placek v. Edstrom, 148 Neb. '79, 26 N. W. 2d 489, 
174 A. L. R. 856, an action similar in its primary aspects with that 
at bar, this court not only construed the act involved, but also particu- 
larly designated the field of its application, and affirmatively adjudged 
its constitutionality. With reference to constitutionality, we concluded 
that the act was a fair and reasonable exercise of the police power of 
the state to promote the public welfare with relation to banking, a 
business pre-eminently public in nature, and thus the act did not impair 
the obligation of contracts or unreasonably deprive these same plain- 
tiffs or other state banks of their right to contract, or deprive them 
of due process or equal protection of the laws. 

In that connection, our conclusions and the reasons therefor will 
not be generally repeated in this opinion, but included only by refer- 
ence, because, as we view the matter, the sole question presented here is 
whether or not the act prohibits the banking transactions set forth in 
plaintiffs’ three respective causes of action. We conclude that it pro- 
hibited the first and second but not the third. 
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Section 8-163.01, R. S. Supp., 1947, provides: “All checks drawn 
on any bank or trust company organized under the laws of this state 
shall be cleared at par by the bank or trust company on which they 
are drawn; Provided, the foregoing direction shall not be applicable 
where checks are sent to banks or trust companies as special collection 
items.” 

Section 8-163.02, R. S. Supp., 1947, provides: “Any officer or em- 
ployee of any such bank or trust company who violates the provision 
of section 8-163.01 shall be guilty of a misdemeanor and, upon convic- 
tion thereof, shall be fined not less than five dollars nor more than ten 
dollars for each offense.” 

As disclosed by plaintiffs’ petition, after the judgment in Placek v. 
Edstrom, supra, became final, plaintiff bank, by plaintiff Emil Placek, 
its president, mailed a notice to “All Correspondent Banks And Federal 
Reserve Bank” notifying them that on and after July 31, 1947, all 
checks drawn on it would be paid at par, only over the counter of its 
banking house in Prague, Nebraska, and that if a remittance by draft 
was requested, then their cash mail letters for collection and remittance 
should clearly indicate that plaintiff bank would be permitted and au- 
thorized to make a charge of 10 cents per $100 or fraction thereof for 
issuing and remitting by draft, otherwise all items would be returned. 

Enclosed with such notice was a letter stating in effect that, in con- 
formity therewith, all checks drawn upon plaintiff bank would be paid 
at par only over its counter, and if such banks desired to save the ex- 
pense of bringing such checks to its banking house for payment, it 
would be necessary that they mail plaintiff bank a letter permitting 
and authorizing it to make such exchange charges for issuing and 
mailing a draft to cover items sent to it. 

Plaintiffs’ first cause of action alleged substantially that such a 
notice and letter were mailed to its correspondent, First National Bank 
of Kansas City. On July 31, 1947, it replied that effective August 1, 
1947, plaintiffs would be authorized to assess the aforesaid exchange 
charges, but that in keeping with the Federal Reserve Bank Regulation 
“Q” such charges “will be assessed to our endorsers should the accumu- 
lated totals amount to $2.00 and over for a current month. 

Thereafter, upon several designated occasions, checks drawn on 
plaintiff bank by its depositors, were forwarded in cash mail letters by 
said correspondent for collection and remittance of their aggregate 
proceeds. Upon each such occasion, in conformity with its purported 
contractual authority, plaintiff bank remitted the aggregate amount 
of the checks contained in each such cash mail letter, less exchange 
charges upon the total amount thereof, as aforesaid, by draft drawn 
on a correspondent bank. 

For its second cause of action, plaintiffs alleged substantially that 
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it mailed a like letter and notice to its correspondent, First National 
Bank of Omaha. On July 28, 1947, it replied, acknowledging receipt 
of the notice that such exchange charges would be made effective 
August 1, 1947, but stating that “When depositors instruct that items 
be sent you as ‘special collection’, any charge for remitting will be 
charged to the endorser.” 

Thereafter, upon several designated occasions, checks drawn on 
plaintiff bank by its depositors were forwarded in cash mail letters by 
said correspondent for collection and remittance of their aggregate 
proceeds. Each such cash mail letter contained a slip listing the checks 
enclosed, and at the bottom of the slip appeared the words “Special 
Collection.” Upon each such occasion, in conformity with its pur- 
ported contractual authority, plaintiff bank remitted the aggregate 
amount of the checks contained in each cash mail letter, less exchange 
charges upon the total amount thereof, as aforesaid, by draft drawn 
on a correspondent bank. 


For their third cause of action plaintiffs alleged substantially that 
by letter dated August 14, 1947, Omaha Provision Company, as payee 
of two described checks aggregating $110.46, drawn on plaintiff bank 
by two of its depositors, wrote plaintiff bank, “Will you please issue a 
draft drawn on First National Bank, Omaha to cover enclosed checks.” 
‘Pursuant thereto, plaintiff issued and mailed a draft for the total 
amount of the two checks less a charge of 20 cents for issuance of the 
draft, postage, and other expenses in connection therewith. 


Under date of August 14, 1947, plaintiffs notified defendant of the 
aforesaid banking transactions and practices, requesting his considera- 
tion concerning validity thereof, contending that they were not a viola- 
tion of the act, and permissible under the holding in Placek v. Edstrom, 
supra. On August 20, 1947, defendant replied, assuming a contrary 
view in conformity with an opinion of the Attorney General, dated 
July 30, 1947, and informing plaintiffs that he would, in response to 
official duty, take such appropriate steps as were necessary to enforce 
the law. Plaintiffs thereafter filed the case at bar. 

For the purpose of brevity and clarity, we will dispose of the re- 
spective causes of action inversely. 

With reference to the third cause of action involved in defendant’s 
cross appeal, it was said in Placek v. Edstrom, supra [148 Neb. 79, 26 
N. W. 2d 493]: “Before checks came into such general usage, banks 
naturally collected legitimate exchange charges from their customers 
or depositors for making their funds available, by one recognized mode 
or another, at a distant place where the customers wished to use them 
in making a purchase or paying a debt, and they are not now pro- 
hibited by the act or by any other law from doing so with profit to 
themselves. . . . there is nothing in the act which prevents the bank 
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from charging its customer or depositor for such services rendered to 
him for his benefit. Therefore, the act does not compel such a bank to 
denote the use of its services or property without compensation. It is 
not thereby, or by any law related thereto, as will be hereinafter ob- 
served, compelled to do anything without compensation. Such banks 
are simply told that if they do clear checks, it must be done at par 
without deduction of a so-called exchange charge from remittances to 
forwarding banks.” 


In speaking of the act, it was also said in Placek v. Edstrom, supra: 
“The requirement is not that all checks shall be paid at par, nor that 
they shall be collected at par. It is the manner in which all checks must 
be cleared by all state banks, and not that they must be paid or col- 
lected at all events, that is prescribed by the act. It is par clearance 
which is required.” 

Beyond question, the Omaha Provision Company had a right to 
present the checks of which it was the payee or holder at the counter of 
plaintiff bank, and assuming their validity, demand and receive pay- 
ment in full therefor if there was sufficient money on deposit to pay the 
same, or it had a right, over plaintiffs’ counter, to request the issuance 
of a draft on a specific bank for the proceeds of the checks, the equiva- 
lent of cash, less the regular charge for isswance of a draft. In such a 
situation, plaintiff bank would in fact be rendering services to its own 
customer for his benefit and would be entitled to make a legitimate 
charge therefor. 


The act never intended to prohibit the payee or holder from doing 
the same directly by mail. It was in effect the same transaction as pre- 
senting the checks in person over plaintiffs’ counter and requesting is- 
suance of a draft for the proceeds thereof. Such a transaction would 
not in any sense be a bank clearance between a forwarding bank and 
a drawee bank, within the purview of the act. The purpose of the act 
was to uniformly and economically facilitate the availability of money 
or credit by the use of checks in other places, and make uniform all 
bank clearance transactions in connection therewith, by requiring 
drawee state banks to make all remittances to forwarding banks upon 
cash mail letters in full without any deduction therefrom of arbitrary 
so-called exchange charges which were customarily charged back by 
the forwarding bank to the payee or holder, who not only lived in but 
transacted his business in another city as a depositor or customer of 
the forwarding bank, but was neither a depositor nor customer of the 
drawee bank. 

We conclude that plaintiffs’ third cause of action was a transaction 
completely outside the realm of the-act, as construed in Placek v. Ed- 
strom, supra. 

Plaintiffs argued that the transactions set forth in their second 
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cause of action were “special collection items.” We cannot so hold. 

It will be noted that section 8-163.01, R. S. Supp., 1947, contains 
a proviso that the direction to clear checks at par “shall not be ap- 
plicable where checks are sent to banks . . . as special collection items.” 
The words “special collection items,” undefined therein, must be under- 
stood and applied, of course, in their ordinary and nontechnical sense. 

“Special” is defined by Webster’s New International Dictionary, 
(2d ed.), Unabridged, as: “Distinguished by some unusual quality; 
uncommon; noteworthy; extrordinary;... Relating to a single thing 
or class of things; having an individual character or trait; particu- 
lar; peculiar; unique. . . . opposed to general,” as distinguished from 
“ordinary, usual, exceptional ; typical.”: “Collection” is therein defined 
as the “Act or process of collecting,” or, “That which is obtained in 
payment of demands.” ‘The word “items,” of course simply has refer- 
ence to the articles to be collected. 

By analogy, “special collection items” are those which are sent to a 
bank for collection only, and which in fact actually require the employ- 
ment of unusual and individual treatment or services in the act or 
process of collection and remittance thereof, as distinguished from 
those which require only the treatment or services ordinarily involved 
or employed in the general course of clearance transactions between a 
forwarding bank and the drawee bank. 

For aught that appears, the checks involved in the second cause of 
action were drawn on plaintiff bank by its own depositors having ample 
funds on deposit with which to pay them. ‘The transactions were 
handled in exactly the same manner as they would have been handled 
had the words “special collection” never appeared on the forwarding 
slip. It was simply a clearance transaction between the forwarding 
bank and the drawee bank which charged the checks to the accounts 
of its depositors and paid itself as agent for the holder or forwarding 
bank, and thereafter held such funds in a fiduciary capacity as such 
agent exactly as it would in the usual course of bank clearance 
transactions. 

In other words, the checks were in fact cleared in the regular course, 
and merely placing the words “Special Collection” on the forwarding 
slip in cash mail letters, as instructed by the depositor or otherwise, 
could not and did not in the slightest change the factual nature or 
character of the transactions, but simply, by purported contractual 
arrangement, violated the act. To hold otherwise would give the law 
no force or effect and permit its avoidance by indirection. 

With regard to the first and also the second causes of action, it 
was evidently plaintiffs’ theory that by obtaining express contractual 
authority from forwarding banks to make the so-called exchange 
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charges, it would take the transactions outside the purview of the act 
and that otherwise the act would be unconstitutional as repugnant to 
due process. We cannot so hold. 

In Placek v. Edstrom, supra, that identical question was raised by 
plaintiffs and, disposed of contrary to their contentions. Our reason- 
ing and conclusions in that connection were therein supported by 
numerous cited texts, state and federal authorities, which will not be 
repeated here. 

Before the enactment of the par-check law, the so-called exchange 
charges were of necessity, in order to have any semblance of legality, 
deducted by drawee banks from remittances to forwarding banks in 
clearance transactions, by virtue of either express or implied con- 
tractual authority. It was that purported authority which the act 
sought to legislatively restrain in the interest of the public welfare. 
Checks are cleared at par only “when the proceeds received therefrom 
by the drawee bank are properly remitted in full to the forwarding 
bank as required by Chapter 11, Session Laws of Nebraska 1945.” 
Placek v. Edstrom, supra. 

In that regard, the act is mandatory. The violation thereof is a 
misdemeanor, and any failure or refusal of a state bank to clear checks 
at par is just as much a violation of the law, whether it be done under 
an implied or express contract, as it would be under no contract at all. 


It is elementary that “One whose rights, such as they are, are sub- 
ject to state restriction, cannot remove them from the power of the 
state by making a contract about them.” Hudson County Water Co. 
v. McCarter, 209 U. S. 349, 28 S. Ct. 529, 531, 52 L. Ed. 828, 14 Ann. 
Cas. 560. 


As stated in Union Dry Goods Co. v. Georgia Public Service Corp., 
248 U.S. 372, 39 S.Ct. 117, 118, 63 L.Ed. 309, 9 A.L.R. 1420: “That 
private contract rights must yield to the public welfare where the 
latter is appropriately declared and defined and the two conflict, has 
been often decided by this court.” See, also, Lincoln Federal Labor 
Union v. Northwestern Iron & Metal Co., 149 Neb. 507, 31 N.W.2d 
477, affirmed on appeal by the Supreme Court of the United States in 
335 U.S. 525, 69 S.Ct. 251, 93 L.Ed. —. 

In other words, we conclude that plaintiffs and other state banks 
must obey the mandates of Chapter 11, Laws of Nebraska, 1945, duly 
enacted to promote the public welfare, and it follows that they could 
not and cannot, by contract or otherwise, avoid observance or make 
ineffectual the police power of the state, thus fairly and reasonably 
exercised in accord with constitutional methods. 

The judgment of the trial court should be and hereby is affirmed. 

Affirmed. 
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“Drawee Bank Not Liable to Surety Which Paid 
Depositor’s Loss on Checks Bearing Forged 
Endorsements 


Where surety company which had bonded employee made 
good with employer for losses from forgery of endorsements by 
employee, and then brought suit against the drawee bank, it 
was held that the surety could assert the bank only such rights 
as the employer had, and that the employer having recovered 
from the surety, no longer had any. 

In Texas, a pipe line company employee was in charge of a 
suspense ledger in which appeared the names of parties to 
whom oil payments were due by the pipe line company and 
whose addresses were unknown. It was his duty to locate the 
parties, obtain proper checks from those in authority, and send 
or deliver the checks to them. From August 1944 to April 
1946, he caused to be issued some forty-six checks payable to 
various individuals to whom the pipe line company owned 
money for royalties. The checks were drawn on the First Na- 
tional Bank in Dallas. The employee forged the names of the 
payees, cashed the checks at local stores and banks in Dallas 
and the vicinity, and applied the proceeeds to his own use. The 
drawee bank paid the checks without question. The fraud was 
discovered in due course. A surety company which had bonded 
the employee made good the employer’s loss and then brought 
suit against the drawee bank, relying first of all on a written 
assignment of the employer’s rights against the banks, and 
secondly, on the theory that it automatically became subro- 
gated to these rights when it made good the employer’s loss. 

It was held that when the employer discovered its loss, it 
had open to it two remedies, based on alternative rights. It 
could demand payment from the banks on the theory that when 
the bank paid the check on forged endorsements, it paid out its 
own money, not its depositor’s; or it could affirm the action of 
the bank and, on the theeory that the employee had embezzled 
its money, recover from the surety. Assertion of the one right 
barred assertion of the other and thus the employer had left no 
rights to assign to the surety. It was also held that the surety 
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could not ‘recover through subrogation to the employer’s 
rights. This was decided in the case of United States Fidelity 
& Guaranty Co. v. First National Bank in Dallas, Texas, 
United States Court of Appeals, Fifth Circuit, 172 Fed. Rep. 
(2d) 258, in the following opinion: 


United States Fidelity & Guaranty Co., brought this suit to recover 
from John H. Beall and the First National Bank in Dallas, Texas, 
the amount which it, as insurer of employees of the American Liberty 
Pipe Line Co., paid to that company in settlement of liability resulting 
from losses sustained by the Pipe Line Co. on its checks drawn on the 
bank and bearing endorsements of the names of the payees forged by 
Beall, an employee of the Pipe Line Co. By third-party complaints, 
those individuals, firms, and banks who had endorsed the checks after 
Beall were brought in and made parties to the suit. 

The facts are not in dispute and may be summarized as follows: 
Beall was employed in the accounting department of the Pipe Line Co. 
from February 1944 to April 1946. He was in charge of a suspense 
ledger in which appeared the names of parties to whom oil payments 
were due by the Pipe Line Co. and whose addresses were unknown. It 
was his duty to locate the parties, obtain proper checks from those in 
authority, and send or deliver the checks to them. From August 1944 
to April 1946, he caused to be issued some forty-six checks payable 
to various individuals to whom the Pipe Line Co. owed money for 
royalties. The checks were drawn on the First National Bank in 
Dallas. Beall forged the names of the payees, cashed the checks at 
local stores and banks in Dallas and the vicinity, and applied the pro- 
ceeds to his own use. The First National Bank paid the checks on 
presentation and charged them to the account of the Pipe Line Co. 
During the period of Beall’s employment, the Pipe Line Co. carried 
insurance with the United States Fidelity & Guaranty Co. which pro- 
tected it against loss up to $25,000 through larceny, forgery, or other 
dishonest or fraudulent acts of any of its employees. After discovering 
the facts, the Pipe Line Co. called upon the bonding company to make 
good the shortage. After investigation, the United States Fidelity & 
Guaranty Co. paid the loss and took a written release of its own lia- 
bility and an assignment of the Pipe Line Co.’s claim against Beall, 
the First National Bank, and the other endorsers of the checks.2 


1 The release and assignment reads as follows: 


“The State of ‘Texas, 
County of Dallas. . 


Know All Men By These Presents: That American Liberty Pipe Line Company, a 
corporation, of Dallas, State of Texas, in consideration of the payment by the United 
States Fidelity aud Guaranty Company, a corporation, of the sum of $3,459,42, the 
receipt of which is hereby acknowledged, does hereby release, acquit, exonerate and 
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Three days after this settlement, the bonding company made a demand 
for payment upon the First National Bank, and some months later it 
filed the present suit against Beall and the bank. It claimed that upon 
payment of the loss it became subrogated to the rights of the Pipe Line 
Co. to proceed against Beall and the bank, and, in addition, that it 
acquired the rights of the Pipe Line Co. by written assignment. Beall 
admitted liability, but the bank and the third-party defendants denied 
liability and defended mainly on two grounds: (1) that plaintiff’s 
claim was barred by the failure of the Pipe Line Co. to notify the bank 
in writing, within one year after receipt of its cancelled checks, that 
certain of them were forged and unauthorized, and (2) that the Pipe 
Line Co., having elected to recover from surety of the defaulting em- 
ployee, was bound by its election, as was the surety company holding 
under it, and could not thereafter pursue an inconsistent remedy 
against the bank. Both defenses were sustained by the court below, 
and judgment was entered against Beall. From that judgment, the 
bonding company prosecuted this appeal. 


—— 


discharge the United States Fidelity and Guaranty Company, its successors and assigns, 
from all actions, suits, claims, damages and liabilities whatsoever that it, the said United 
States Fidelity and Guaranty Company, has incurred by reason of losses sustained by 
the American Liberty Pipe Line Company due to larceny, theft, embezzlement, forgery, 
misappropriation, wrongful abstraction, wilful misapplication, or other dishonest or fraudu- 
lent act or acis, of John H. Beall, our former employe, under and by virtue of that 
certain comprehensive, dishonesty, disappearance, and destruction policy, dated January 
1, 1946, issued by said United States Fidelity and Guaranty Company, naming American 
Liberty Pipe Line Company, among others, an assured. 

It is not intended by this agreement of settlement and release, executed by American 
Liberty Pipe Line Company to United States Fidelity and Guaranty Company, to release 
any other person, firm, corporation, association or bank, than the United States Fidelity 
and Guaranty Company, which may now be liable to the American Liberty Pipe Line 
Company on any cause of action which the said American Liberty Pipe Line Company 
may have against said person, firm, corporation, association or bank, growing out of the 
dishonest or fraudulent act, or acts of John H. Beall. 

In consideration of the above recited payment by the United States Fidelity and 
Guaranty Company to the American Liberty Pipe Line Company, American Liberty Pipe 
Line Company, a corporation, does hereby assign and set over unto the said United 
States Fidelity and Guaranty Company, its successors and assigns, to its own proper use 
and benefit, any and all claims, demands and causes of action of whatsoever kind, which 
it has or may have against John H. Beall, or against the indorsers of forged indorsements 
placed on certain checks by the said John H. Beall, and against the First National Bank 
in Dallas on which said checks were drawn, and by means of which the said John H. 
Beall defrauded American Liberty Pipe Line Company of the sum of $3,459.42. 

And the said American Liberty Pipe Line Company hereby authorizes the United 
States Fidelity and Guaranty Company, in its own name to proceed against the said John 
H. Beall, or the First National Bank in Dallas, or any of the indorsers of forged indorse- 
ments on a series of checks drawn on the First National Bank in Dallas, and by means 
of which John H. Beall defrauded the American Pipe Line Company, for the collection of 
any and all claims, demands or causes of action which the said American Liberty Pipe 
Line Company may have against said John H. Beall, the First National Bank in Dallas, 
or said indorsers. 


Executed: this 9th day of December, 1946, at Dallas, Texas. 


American Liberty Pipe Line Company, 
By (S) D. R. Zachry, 
Vice-Pdesident.” 
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While other assignments of error are presented, the main assign- 
ments have to do with the correctness of the lower court’s ruling on 
the limitation period and the election of remedies by which recovery 
against the bank was denied. We shall consider them in the order 
named. 

Article 342-711, of Vernon’s Civil Statutes of Texas,? which the 
court below held prevented recovery against the bank, has not been 
interpreted by any Texas appellate court so far as we can find; how- 
ever, it is similar in its context to statutes passed by most of the other 
States. It provides that the drawee bank be given written notice by 
the depositor within one year if a check charged to his account is 
forged, unauthorized, raised, or altered. Such ‘statutes have been held, 
almost without exception, to. apply to forged or altered items but not 
to forged endorsements, the reason being that a depositor has no duty 
to investigate or to report forged endorsements ; the drawee bank must 
determine for itself whether the endorsement is genuine or forged. 7 
Am. Jur., pp. 366-367; McCornack v. Central State Bank, 203 Iowa 
833, 211 N.W. 542,52 A.L.R. 1297; Detroit Piston Ring Co. v. Wayne 
County & Home Savings Bank, 252 Mich. 163, 233 N.W. 185, 75 
A.L.R. 1273. Construing the Texas statute as such statutes are 
generally construed, a check is forged when the name of the depositor 
as maker is forged ; it is raised or altered when the amount as originally 
executed is increased or when the body as originally executed is 
changed. It is unauthorized when any or all of these things are done 
or the depositor’s name as maker is signed by a purported agent with- 
out authority. Hence, we agree with appellant that the court below 
erred in holding the limitation period in art. 342-711 applicable to 
a forged endorsement. 

The question remaining has to do with the election of remedies. 
What is often spoken of in judicial opinions as a choice between reme- 
dies is in reality a choice between substantive rights. “An election 
between substantive rights goes not to the form, but to the substance, 
affecting some right selected.” 18 Am.Jur., p. 181. The essential con- 
ditions in an election of remedies, as that term is generally used, are: 
(1) the existence of two or more remedies, (2) an inconsistency be- 
tween such remedies, and (3) the choice of one of them and the actual 
pursuit of one to the exclusion of the other or others. In Texas, it 





2“A bank may notify a depositor by mail at his address as reflected by the records 
of the bank to call for cancelled items charged to his account, or may mail such cancelled 
items to the depositor at such address. No depositor shall be permitted to dispute any 
charge to his account on the ground that the same is based upon a forged, unauthorized, 
raised or altered item unless, within one (1) year from the time the check was paid, he 
shall notify the bank in writing that the item in question is forged, unauthorized, raised, 
or altered. Acts 1943, 48th Leg., p. 154, ch. 97, subch. VII, art 11.” 

3“. . . ‘inconsistency of remedies’ is not in reality an inconsistency between the remedies 
themselves, but must be taken to mean that a certain state of facts relied on as the basis 
of a certain remedy is inconsistent with, and repugnant to, another certain state of facts 
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would seem, for the doctrine of election of remedies to have effect and 
to justify the conclusion that the suitor is not entitled to pursue an 
alternative remedy, it must appear that he has received some benefit 
or that his opponent has suffered some loss or detriment. 15 Tex.Jur., 
p- 831. Whether appellant rely on subrogation to the rights of the 
Pipe Line Co. or on an assignment of that company’s rights to recover 
from the drawee bank, appellant stands in the shoes of the Pipe Line 
Co. and may assert only such rights as the Pipe Line Co. may assert. 
The first inquiry, therefore, is, What right may the Pipe Line Co. 
assert against the drawee bank? 

In Texas as elsewhere, the making and acceptance of an ordinary 
deposit creates between the bank and the depositor the relation of 
debtor and creditor, the title to the money or thing deposited passing 
to the bank. 6 Tex. Jur., p. 231. A bank may not charge to a de- 
positor a check upon which the endorsement of the payee is forged; 
if it does, the depositor may compel restitution, 6 Tex. Jur., p. 308, 
unless negligence or fault of the depositor has misled the bank. While 
in this case the forgeries extended over a period of approximately two 
years, nothing came to the attention of the Pipe Line Co. to put it on 
inquiry. In such want of notice, it could rely upon the vigilance of the 
bank in detecting forged endorsements. Nor can it justly be said that 
the company was negligent in placing the checks in the hands of Beall 
for delivery. A corporation acts through its agents, and it may as- 
sume, until the contrary at least is suggested, that its agents are honest. 

When the Pipe Line Co. discovered its loss and obtained full knowl- 
edge of all the facts of Baell’s forgeries and embezzlements, it had open 
to it two remedies, based on alterantive rights: (1) It could demand 
payment of its money from the drawee bank on the theory that when 
the bank paid the checks on forged endorsements of Beall the bank paid 
out its own money and not that of the Pipe Line Co. or (2) it could 
affirm the action of the bank in paying out the money, and, upon the 
theory that Beall had embezzled its money, could have pursued, as it 
did, Beall and his surety, and, from Beall’s surety obtained a return of 
the money embezzled by Beall. Either the drawee bank had the Pipe 
Line’s money and, as debtor, was liable for it, or Beall had obtained 
it and embezzled it, and he and his surety were liable for it. The two 
rights rest upon theories which are wholly inconsistent with each other; 
and the election of the Pipe Line Co. to pursue to a successful conclu- 





relied on as the basis of another remedy. If a party, therefore, invokes a remedy appro- 
priate to a certain state of facts and there exists another remedy appropriate to a different 
state of facts, his invocation of the first remedy is an election. Whether coexistent reme- 
dies are inconsistent is to be determined by a consideration of the relation of the parties 
with reference to the right sought to be enforced as asserted in the pleadings. Two 
modes of redress are inconsistent if the assertion of one involves the negation or repudi- 
ation of the other, as where one of them admits a state of facts and the other denies the 
same facts....” 18 AmJur., § 12, p. 135. 
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sion its right against the bonding company* estopped it, we think, from 
asserting any claim against the drawee bank. Insurance-Co. of North 
America v. Fourth National Bank, 5 Cir., 28 F. 2d 933; United States 
Fidelity & Guaranty Co. v. Fidelity National Bank & Trust Co., 232 
Mo. App. 412, 109 S. W. 2d 47. 

Since the exact question, however, does not seem to have been passed 
on by any of the Texas appellate courts, we shall not rest our opinion 
solely upon the bar which resulted from the election and successful 
pursuit of an alternative right by the Pipe Line Co. but shall consider 
the rights of the appellant under subrogation and assignment out of 
the Pipe Line Co. 

Subrogation is an equitable remedy, and, while a surety may become 
subrogated to the rights and remedies of the creditor against a third 
person, he stands, with respect to the right of recovery against a third 
person, upon a different footing from that upon which he would stand 
with respect to the right to recover from a principal. With respect 
to recovery from a principal, the right is absolute; as to a third person, 
it is conditional. Since subrogation seeks to place the charge where 
it ought to rest, by compelling payment by him who in equity owes it, 
such right will generally not be enforced against a third person where 
the equities of such third person are equal or superior to those of the 
surety in respect to the liability. 50 Am. Jur. §§ 111 and 112, pp. 
754-755. 

We are unable to see any particular in which the equities of the 
bonding company are superior to those of the drawee bank. Neither 
one was guilty of negligence so far as the record shows. The bonding 
company, for a consideration, guaranteed the faithful conduct of em- 
ployees of the Pipe Line Co., hence enabled Beall to hold: the position 
of trust which he occupied. ‘The bank was acting consistently with 
banking business in paying checks the genuineness of which in all par- 
ticulars it had no reason to doubt. The bank did not participate in 
Beall’s wrongdoing; it was in no wise responsible for his default. Not- 
withstanding its innocence, its liability to the Pipe Line Co. was occa- 
sioned by Beall’s fraud. Subrogation in behalf of a surety “is never 





4 As a witness, the attorney for the Pipe Line Co. was asked: 

“Q. You satisfied yourself not later than December 9, 1946 on the facts pertaining to 
this entire transaction in which Mr. Beall had been involved? A. Yes, sir. 

‘Q. You realized at that time you also had a claim which you could assert against the 
First National Bank, as your depository, didn’t you? A. Yes, sir. 

“Q. You elected to assert your claim, however, against your bonding company didn’t 
you? A. Yes, sir. 

“Q. And did receive a payment in full from it? A. Yes, sir. 

“Q. Your bonding company, on the total amount of your loss, with reference to the 
Beall transaction? A. The total amount we claimed, yes, sir.” 

He was also asked if the Pipe Line Co. made a demand inst the bank, and he 
answered that it did not. - 
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applied against an innocent person wronged by the principal’s fraud.” 
American Surety Co. of New York v. Lewis State Bank, 5 Cir., 58 F. 
2d 559, 561. 

What was said by the Ninth Circuit Court in American Surety Co. 
v. Bank of California, 183 F. 2d 160, 164, in dealing with a similar 
situation, is particularly apposite: 

“ . . In the instant case [the] Bank was liable, if at all, not because 
it was a wrongdoer but because of its absolute liability on an implied 
contract to repay money on deposit only to the persons to whose order 
the checks are drawn. The checks improvised by Crowe [the defaulting 
employee of the depositor] were cashed in the ordinary course of [the] 
Bank’s business. No indication is found that [the] Bank knew any 
facts which would suggest the fraud of an employee of its depositor. 
Insurers [the bonding company], on the other hand, expressly con- 
tracted to secure Interior [the depositor] against losses caused by a 
dishonest employee, such as Crowe. They accepeted the responsibility 
for such losses for a compensation, the premiums paid to them, which 
they have retained. Both they and [the] Bank are innocent of any 
wrongdoing, although all were liable to Interior . . . on the basis of in- 
dependent contract obligations—the implied contract of [the] Bank to 
pay only to those entitled, and the contracts of Insurers to indemnify 
against losses caused by a defalcating employee. Since Insurers ex- 
pressly, voluntarily and for a compensation guaranteed against loss in 
the exact situation involved, the equity in the situation cannot lie in 
favor of Insurers and against [the] Bank for the payment made. Com- 
mercial Casuality Ins. Co. v. Petroleum Pipe Line Co., 10 Cir., 83 F. 
2d 412; Washington Mechanics’ Sav. Bank v. District Title Ins. Co., 
62 App. D. C. 194, 65 F. 2d 827; New York Title & Mortgage Co. v. 
First National Bank, 8 Cir., 51 F. 2d 485, '77 A. L. R. 1052; Meyers 
v. Bank of America N. T. & S. Ass’n, 11 Cal. 2d 92, 77 P. 2d 1084; 
Louisville Trust Co. v. Royal Indemnity Co., 230 Ky. 482, 20 S. W. 
2d 71; Northern Trust Co. v. Consolidated Elevator Co., 142 Minn. 
132, 171 N. W. 265, 4 A. L. R. 510; American Central Ins. Co. v. 
Weller, 106 Or. 494, 212 P. 803.” 

When the appellant paid the Pipe Line Co., it took a release of its 
liability and an assignment of the Pipe Line’s claim against Beall, the 
drawee bank, and all endorsers. See footnote 2. The executed docu- 
ment first expressly releases and discharges the appellant from all 
liability by reason of the dishonest actions of Beall under the indem- 
nity policy issued by the appellant to the Pipe Line Co.; then it em- 
bodies an assignment from the Pipe Line Co. to appellant of all of the 
Pipe Line Co.’s claims against other parties. It is self-evident that 
when the bonding company paid the Pipe Line Co. the amount of Beall’s 
embezzlement, there remained in existence no enforceable claim by the 





i TTC 
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Pipe Line Co. against the drawee bank which the Pipe Line Co. could 
assign to appellant. As pointed out in American Surety Co. v. Bank of 
California, supra: 

“... The distinction between subrogation and assignment is clearly 
set forth in 6 C. J. S., assignments, § 3, page 1051: ‘So also subroga- 
tion presupposes an actual payment and satisfaction of the debt or 
claim to which the party is subrogated, although the remedy is kept 
alive in equity for the benefit of the one who made the payment under 
circumstances entitling him to contribution or indemnity, while assign- 
ment necessarily contemplates the continued existence of the debt or 
claim assigned.’ ” 

Appellant had no right of subrogation as against the drawee bank, 
nor did it acquire by the assignment any cause of action against it. 

‘The judgment appealed from is 

Affirmed. 











BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Liable to Employer for Paying Out Cash 
to Agent 


Motor Castings Co. v. Milwaukee County Bank, Supreme Court of Wisconsin, 
36 N. W. Rep. (2d) 687 








Employer, who had a payroll savings plan for war bonds, had ad- 
hered to plan of sending agent to bank with check to cover exactly 
the cost of the bonds to be purchased at a given time. These checks 
were always made payable to the order of the bank and at no time 
was the bank authorized to deliver any cash to a messenger or agent. 
When agent presented to the teller at the savings bond window a 
check larger than the amount necessary for the bonds and when she 
had to send him to another window to get it cashed, an unusual event 
occurred. Agent had never before dealt in cash for his employer. 
He was not an officer of the company, a fact which might have given 
him apparent authority to draw out funds. Nor were the checks 
drawn in such a way as to lead the bank to believe he had authority 
to draw out cash since they were made payable to the bank itself. 
It was held that agent was not acting within his apparent authority, 
and bank became liable to employer for amount paid out in cash 
to agent, who was liable over to bank. 


Appeal from Circuit Court, Milwaukee County; August E. Braun, 
Circuit Judge. Reversed. 

Action begun May 24, 1946, by the Motor Castings Co. against the 
Milwaukee County Bank to recover the proceeds of several checks 
drawn by the plaintiff upon the First Wisconsin National Bank payable 
to defendant for which plaintiff claims it received no consideration. De- 
fendant interpleaded Melvin Carlsen as defendent and filed a cross com- 
plaint against him. The action was tried to the court without a jury. 
Findings were drawn and judgment entered dismissing plaintiff's com- 
plaint. Plaintiff appeals. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1225. 
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Motor Castings Co., operating a foundry in Milwaukee, during World 
War II had a payroll savings plan for war bonds. This plan was handled 
by one of its employes. He deducted a specified amount from the wages 
of each employe who subscribed to the plan. When enough had been 
accumulated a war bond was purchased in the employe’s name. The 
bonds were purchased at the defendant bank. This arrangement de- 
veloped because defendant’s location was near the plaintiff's place of 
business. The regular account of plaintiff was with the First Wisconsin 
National Bank. The bonds were paid for by a check drawn by plain- 
tiff on its account with the First Wisconsin National Bank and made 
payable to the defendant bank. These checks were voucher checks 
designated for the purchase of war bonds and were signed by one of 
plaintiff's officers. 

Early in 1943 Melvin Carlsen was assigned by the plaintiff to this 
war bond duty. For approximately the first six months he submitted to 
the officer who signed the check a list showing the names of the em- 
ployes and the amount of bonds to be purchased for them together with 
a check for the total amount of the bonds. According to the testimony 
of the plaintiff’s officers this practice was used to be sure that Carlsen 
learned the procedure correctly and was discontinued in June 1943. 

Between May 1944 and early 1946 Carlsen was able to acquire around 
$11,000.00 by making out these checks, which were subsequently signed 
by his employer, for more than that needed to purchase the employes’ 
war bonds. 

There is a conflict of testimony on what the procedure was at the 
bank. Carlsen said that he presented the checks with the voucher desig- 
nating it for the purchase of war bonds attached and that when the 
check was for an amount larger than the cost of the bonds, the teller 
gave him the difference in cash. The testimony of the bank employes, 
which was that accepted by the trial court, was that the checks were 
presented without the vouchers; that the teller at the savings bond win- 
dow had no authority to cash checks; that whenever Carlsen’s checks 
were for a larger amount than needed for the bonds, he was sent to an- 
other window to cash the check first. 

In March, 1946, the discrepancies were discovered in Carlsen’s ac- 
counts. An audit followed which disclosed the facts and the matter was 
referred to the district attorney. At his request one of the plaintiff’s 
officers signed a complaint charging Carlsen with embezzlement of its 
funds. Carlsen pleaded guilty to this charge in the municipal court of 
Milwaukee county. 

On May 24, 1946, plaintiff brought this action against the defendant 
bank to recover the difference between the checks and the amount of 
the bonds claiming that the bank had diverted this amount without au- 
thority from the plaintiff. The bank interpleaded Carlsen as defendant 
and filed a cross complaint against him claiming that if it were found 
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liable it should have judgment against him for the full amount. 

The trial court held that the evidence was insufficient to impose lia- 
bility upon the defendant and on July 12, 1948, entered judgment dis- 
missing the complaint. Plaintiff appeals. 

Rix, Kuelthau & Kuelthau, of Milwaukee (G. Carl Kuelthau and 
Norman C. Skogstad, both of Milwaukee, of counsel) , for appellant. 

Gold & McCann, of Milwaukee, for respondents. 


FAIRCHILD, J.—The trial court erroneously found that the evi- 
dence was insufficient to impose liability upon the respondent bank. The 
dealing between the appellant and respondent was only concerned with 
the furnishing of money by appellant to pay for War Savings Bonds, 
which were issued in the name of the employe specified by the 
respondent. 

This plan devised and adhered to by appellant was to send a check 
to cover exactly the cost of the bonds to be purchased at a given time. 
These checks were always made payable to the order of the bank and at 
no time was the bank authorized to deliver any cash to a messenger or 
agent. The respondent bank respected this arrangement in all transac- 
tions from its beginning and while the checks for bonds were presented 
by Mr. Kruel, who preceded the respondent Carlsen in that position, and 
thereafter until May 2, 1944. At that time instead of issuing savings 
bonds for a check of $37.50 respondent gave to Carlsen on his request 
that amount in cash. There was then a diversion of appellant’s money 
to Carlsen. Wisconsin General F. Corp. v. Park Savings Bank, 208 Wis. 
437, 243 N. W. 475. Thereafter without the consent of appellant and 
at frequent intervals respondent delivered cash to Carlsen instead of 
bonds until it had diverted upwards of $11,000.00 before appellant dis- 
covered the wrong. Had the appellant discovered the peculations of its 
agent earlier than it did, the loss, of course, would not have been as 
great as it was. But it was the duty of the respondent to retain in its 
possession the monies not necessary to cover the cost of bonds to be 
purchased until it had some instructions from appellant with respect 
thereto. 

While it may be said that less haste in dispatching the matter of 
signing checks presented by its employes might have served the best 
interests of all concerned, the fact remains that at all times the respond- 
ent ignored its legal duty to retain the overplus of cash on checks pay- 
able to its order for the drawer of the check. The plan constantly fol- 
lowed of using the respondent as payee of the checks must be held to 
fix a definite duty on the bank to lodge the monies in its custody and 
keep them under its control. Nothing further than this was inferable 
from the language of the check. The respondent bank could have re- 
fused to cash the check; but having accepted the check, it was its duty 
to hold appellant’s money until it received direction to pay it out. Sims 
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v. United States Trust Co. 103 N. Y. 472, 9 N. E. 605; Wisconsin Gen- 
eral F. Co. v. Park Savings Bank, supra. 

In applying the rules of law to the facts of this case, we are im- 
pressed that the trial court did not give full weight to the fact that re- 
spondent failed to perform a duty required and imposed on it by a rule 
of commercial law. Wisconsin General F. Co. v. Park Savings Bank, 
supra. The failure of the respondent bank to hold the funds until ad- 
vised by the owner is the source of the trouble and gave respondent 
Carlsen the opportunity to make away with the property the bank 
should have withheld for appellant. The worth of this law is apparent 
even upon slight reflection. Had the rule been followed by respondent 
the wrong would have been prevented and the failure of the transgressor 
to accomplish his purpose might have overcome his temptation. 

The bank had a positive duty to retain cash over and above the cost 
of the savings bonds. The language of the check even without the 
voucher slips was, together with the rule of law, such that respondent 
had no right to dispose of the money without instruction from the drawer 
of the check. The bank’s act was a greater fault and was a greater de- 
parture from a plain duty than can be laid at the door of the drawer of 
the check whose fault if any was due either to reliance on the bank or 
its failure to note that some of the checks as drawn by the defaulting 
clerk were not divisable by $18.75. 

The findings do not support the conclusions. Even if an officer of 
the appellant made written complaint to the district attorney charging 
respondent Carlsen with embezzlement of its funds that procedure 
should not affect the result here. The criminal prosecution was not an 
action to try title. The money taken by Carlsen was identified erro- 
neously in that case as belonging to appellant when received from re- 
spondent. The wrongful act of the respondent Carlsen was the impor- 
tant thing for consideration there. The title to the money was not in 
appellant and the fact it was so considered by the prosecuting officer 
did no ‘harm to respondent. The prosecution should have been under 
another section of the statute instead of embezzlement. However, in 
that case the rights and duties were public for they governed the rela- 
tion alone of the state with Carlsen, and related to his obtaining the 
money from the bank by false pretense or by privy and false token. The 
remedy was for the violation of a public rule of conduct. It was a crimi- 
nal action and was between the state and Carlsen. Its purpose was not 
to protect a private right but was designed to effect or preserve the good 
order of the state and to enforce those duties of the individual towards 
the state. 

As pointed out it was the duty of the bank to recognize and preserve 
the right of appellant to the excess of cash. This was not done and be- 
cause it was not the appellant is entitled to the equivalent of what the 
bank’s breach of duty has taken from it. 
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It was also suggested by the trial court that Carlsen was acting 
within his apparent authority. Therefore his principal, appellant here, 
should be held for any loss. It is a well established rule that when a 
principal puts an agent in a position that enables the agent, while ap- 
parently acting within his authority, to commit a fraud, the principal 
should stand the loss. This is true even when the agent is acting against 
his principal’s interests. Restatement, Agency § 261. However, Carlsen 
was not acting within his apparent authority. The only authority— 
apparent or actual—which he had was to receive bonds. Over a long 
period of time both Carlsen and his predecessors had come to the bank 
with a check for the exact amount of the bonds. When Carlsen pre- 
sented to the teller at the savings bond window a check larger than the 
amount necessary for the bonds and when she had to send him to an- 
other window to get it cashed, an unusual event occurred. Carlsen had 
never before dealt in cash for his employer. He was not an officer of 
the company, a fact which might have given him apparent authority 
to draw out funds. Nor were the checks drawn in such a way as to lead 
the bank to believe he had authority to draw out cash since they were 
made payable to the respondent bank itself. It is clear that Carlsen 
was not acting within his apparent authority. 

Carlsen is indebted to respondent and judgment for the proper 
amount should go in respondent’s favor against him according to the 
demand of the cross complaint. 

Judgment reversed and cause remanded with instructions to enter 
judgment in appellant’s favor against respondent bank and for judg- 
ment against Carlsen in favor of the bank. 


Corporation Estopped From Asserting Notes Were 
For President’s Accommodation 





Eastern Trust & Banking Co. v. Guernsey, Supreme Judicial Court of Maine, 
65 ‘Atl. Rep (2d) 13 





The general rule is that unless a private corporation is expressly 
authorized to do so by its charter its execution of accommodation 
paper merely for the benefit of a third person is beyond the scope of 
its corporate authority. But there is convincing authority that a 
corporation cannot rely on ultra vires and is liable on accommoda- 
tion notes it has executed in excess of its corporate authority where 
all the stockholders assent and there are no corporate creditors. 


When the Maine Broadcasting Company, Inc., in this case exe- 
cuted its notes, even if they were for the accommodation of its presi- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §29. 
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dent and treasurer, Thompson L. Guernsey, he was the only stock- 
holder of the corporation, necessarily assented and there were no 
creditors. In these circumstances the corporation is estopped from 
asserting that the notes were for the accommodation of its president 
and therefore were ultra vires and void as to the corporation. 


Exceptions from Superior Court, Penobscot County. 

Action on note by Eastern Trust & Banking Co., against Thompson 
L. Guernsey and Maine Broadcasting Company, Inc. The jury were di- 
rected to return a verdict for plaintiff, and the Maine Broadcasting 
Company, Inc., brings exceptions. 

Exceptions overruled. 

See also Me., 49 A. 2d 224. 

Before STURGIS, C. J., and MURCHIE, TOMPKINS, FELLOWS 
and MERRILL, JJ. 

James E. Mitchell and Edgar M. Simpson, both of Bangor, for 
plaintiff. 

Verrill, Dana, Walker, Philbrook & Whitehouse, of Portland (Brooks 
Whitehouse and Edward T. Gignoux, both of Portland, of counsel), for 
defendant. 


STURGIS, C. J.—This is an action on the joint and several promis- 
sory note of Thompson L. Guernsey and the Maine Broadcasting Com- 
pany, Inc., payable on demand to the Eastern Trust & Banking Com- 
pany. At the trial, issue having been joined on the defendant’s several 
pleas of the general issue and the brief statement of the Maine Broad- 
casting Company, Inc., that its signature on the note was for the accom- 
modation of Thompson L. Guernsey and of this the Eastern Trust & 
Banking Company had knowledge or notice, the plaintiff, proof of signa- 
ture and execution not having been denied, introduced the note and 
rested, the defendant Thompson L. Guernsey made no defense, and at 
the close of the evidence the jury were directed to return a verdict of 
$43,482.67 for the Eastern Trust & Banking Company and to this and 
other rulings the Maine Broadcasting Company, Inc., reserved 
exceptions. 

The note in suit dated June 25, 1941, and for $50,500 is a renewal of 
a note of similar tenor for $60,000 made by Thompson L. Guernsey and 
the Maine Broadcasting Company, Inc., as comakers, on November 28, 
1939, and discounted by the Eastern Trust & Banking Company. At 
that time the Broadcasting Company operated a radio station in Bangor 
and Thompson L. Guernsey was its President and Treasurer, owned 
all of its capital stock, managed its business and had absolute and ex- 
clusive control of its corporate affairs and this was known to the officers 
of the Trust Company where the Broadcasting Company was a depositor 
and had frequently negotiated substantial loans. And the Broadcasting 
Company was not only solvent but owed no debts and had no creditors. 
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On November 28, 1939, Thompson L. Guernsey called at the Trust 
Company, interviewed its President and requested a loan of $60,000 on 
a joint and several note of even date for that amount, payable on de- 
mand with interest at five per cent and signed Thompson L. Guernsey 
and Maine Broadcasting Co., Inc., Thompson L. Guernsey President. 
Although no information was given or inquiry made as to the use which 
was to be made of this loan or for whose benefit it was being negotiated 
the note as made was accepted and, apparently assuming that the loan 
was for the Broadcasting Company, credit on its checking account was 
suggested. But this was not satisfactory to Mr. Guernsey and at his 
request the Second National Bank of Boston, a correspondent of the 
Trust Company, was directed to pay “Maine Broadcasting Company or 
Thompson L. Guernsey $60,000 upon identification” and on November 
29, 1939 it issued its checks in that aggregate amount to Thompson L. 
Guernsey and notified the Trust Company of the payment and a charge 
to its account. As to what became of these checks or their proceeds is 
not here disclosed and Thompson L. Guernsey although present at the 
trial and available as a witness was not called upon to reveal. 

The record also shows that Thompson L. Guernsey still owning all 
of the stock of the Broadcasting Company, and continuing to manage 
and control its affairs, not only never denied his own liability or that of 
the Maine Broadcasting Company, but, without suggestion that it was 
made for his own accommodation, caused the note given the Trust Com- 
pany on November 28, 1939, as related, to be reduced by regular 
monthly payments to $50,500 and on June 25, 1941 renewed it by the 
note of similar tenor and execution for that amount, which with interest 
accrued has since been reduced to $43,482.67 and is now here in suit. 
And it was not until Mr. Guernsey lost his offices in and control of the 
Broadcasting Company on February 17, 1944, when all of his stock in 
that Corporation which he had pledged in January 1938 to the Congress 
Square Hotel Company of Portland as security for a personal loan of 
$180,000 was sold at judicial sale, that the Broadcasting Company, then 
under a new management, advanced the claim that these notes were 
made for accommodation and denied liability. 

As this case was presented at the trial proof of the signatures on and 
the authority of Thompson L. Guernsey to execute the notes of June 
25, 1941 and November 28, 1939 for the Maine Broadmasting Company 
Inc. was waived. Rule X. Supreme Judicial and Superior Courts; Wa- 
mesit Nat. Bank v. Merriam, 114 Me: 437, 439, 96 A. 740; Gilman v. F. 
O. Bailey Carriage Co., 125 Me. 108, 131 A. 138. And under the pleadings 
the issues to be determined were whether the notes were for Thompson 
L. Guernsey’s accommodation, the Eastern Trust & Banking Company 
had knowledge or notice thereof and therefor, as to the Maine Broad- 
casting Company, Inc. the notes in their execution were ultra vires and 

















THE BANKING LAW JOURNAL 467 


void. The burden rested on the Maine Broadcasting Company Inc. to 
sustain these issues by proof of legal weight and sufficiency. 

The note of June 25, 1941 was negotiable and regular upon its face 
and as and when the Eastern Trust & Banking Company received it the 
Maine Broadcasting Company Inc. is deemed prima facie to have be- 
come a party thereto for value. Uniform Negotiable Instruments Act, 
R. S. 1930, Chap. 164, Sec. 24. But the note was made only for the 
purpose of renewing the note of November 28, 1939 which Mr. Guernsey 
and the Broadcasting Company had made and given to the Trust Com- 
pany, no new consideration was then paid, and on the record the Broad- 
casting Company had received no value for becoming a party to the 
original note. For, as related, Thompson L. Guernsey at his own re- 
quest received the loan, and with no proof that any part of it was ever 
paid to the Broadcasting Company or used for its benefit, the conclusion 
is not without warrant that Thompson L. Guernsey obtained that money 
as an individual and used it for his own purposes. It cannot be held that 
the presumption that the Broadcasting Company became a party for 
value to either of these notes of November 28, 1939 and June 25, 1941 
was not rebutted. 

So too a finding that the Maine Broadcasting Company Inc. not only 
executed the note of November 28, 1939 but also the renewal note of 
June 25, 1941, which we are considering, for the accommodation of 
Thompson L. Guernsey, the other maker, and of this the Eastern Trust 
& Banking Company had notice could be sustained. There is no doubt 
that Mr. Guernsey made out both of these notes and signed his own 
name and subscribed the name of the Broadcasting Company upon them. 
He applied for the loan on the original note and, rejecting a proposal that 
the money be credited to the account of the Broadcasting Company, 
requested and obtained payment of it in checks to his own order and 
the Trust Company is charged with knowledge of the incidents of that 
transaction. Thompson L. Guernsey also made out the note of June 25, 
1941, subscribed the name of the Maine Broadcasting Company Inc. on 
it and, receiving no new consideration, gave it to the Eastern Trust & 
Banking Company as a renewal of the original note. These facts and 
the inferences that lie in them, unexplained and never clarified, are suf- 
ficient to put the Trust Company on inquiry and notify it that when it 
accepted these notes of June 25, 1941 and November 28, 1939 it was 
taking accommodation paper. In principle, as to notice, this case can- 
not be distinguished from Boyle v. Lewiston Trust Company, 126 Me. 
74, 1386 A. 292. 

The general rule is that unless a private corporation is expressly 
authorized to do so by its charter its execution of accommodation paper 
merely for the benefit of a third person is beyond the scope of its corpo- 
rate authority. And where the charter is not before the court it will not 
be presumed that the corporation has been granted unusual and extra- 








468 THE BANKING LAW JOURNAL 


ordinary powers. 6 Fletcher Cyclopedia Corporations, Sec. 2505. But 
the paper is not null and void and if the corporation has creditors the 
title of a holder before maturity can only be defeated by proof that he 
took it with knowledge that it was accommodation paper or under such 
facts and circumstances that he is chargeable with notice. This rule was 
applied to an insolvent corporation in receivership where the rights of 
creditors were involved. Johnson v. Johnson Bros., 108 Me. 272, 80 
A. 741, Ann. Cas. 1913A, 1303 and cases cited. The rule is not in con- 
flict with Section 29 of the Uniform Negotiable Instruments Act, R. S. 
1930, c. 164, § 29, as construed in Madigan, Receiver v. Lumbert, 136 
Me. 178, 5 A. 2d 278. 

But there is convincing authority that a corporation cannot rely on 
ultra vires and is liable on accommodation notes it has executed in excess 
of its corporate authority where all the stockholders assent and there are 
no corporate creditors. 

In Thompson on Corporations, 3d Ed., Vol. 3, Sec. 2301, it is said: 
“The rigid rule that corporations can neither execute, accept nor endorse 
negotiable paper for accommodation is not without its limitation... . 
Undoubtedly a private corporation may become an accommodation en- 
dorser or surety or it may issue its notes, stocks or bonds below par or 
even without consideration; it may even give away its assets or mort- 
gage its property for the benefit of individual stockholders or officers, 
where all the stockholders assent to any such transaction and where 
there are no corporate creditors.” See Cook on Corporations, 3d Ed., 
Vol. 1, Sec. 3. 

This rule has been generally accepted and the fact that a corpora- 
tion exceeded its authority in executing accommodation paper and acted 
ultra vires rejected as a defense where all the stockholders assent to the 
transaction and no rights of the state or creditors intervene. Murphy v. 
Arkansas & L. Land & Improvement Co., C. C., 97 F. 723; In re Amdur 
Shoe Co., D. C., 13 F. 2d 147; Thomas v. E. G. Curtis Sons Co., D. C., 
7 Supp. 114; Sargent v. Palace Cafe Co., 175 Cal. 737, 167 P. 146; Per- 
kins v. Trinity Realty Co., 69 N. J. Eq. 723, 61 A. 167; Martin v. Niagara 
Falls Paper Mfg. Co., 122 N. Y. 165, 25 N. E. 303. Decisions in these 
cases expressly or by implication rest on the doctrine of estoppel. That 
doctrine is approved in Dome Realty Co. v. Gould, 285 Mass. 294, 301, 
189 N. E. 66. It was not considered in Johnson v. Johnson Bros., 108 
Me. 272, 80 iA. 741, Ann. Cas. 1913A, 1303. We think it should be 
adopted and applied in this case. 

When the Maine Broadcasting Company Inc. on June 25, 1941 and 
November 28, 1939, executed its notes, even if they were for the accom- 
modation of Thompson L. Guernsey, he was the only stockholder of the 
corporation, necessarily assented and there were no creditors. He was 
the alter ego of the Broadcasting Company, undoubtedly handled its 
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moneys and affairs as if they were his own and for practical purposes the 
corporation was a fiction. With general knowledge at least of this situa- 
tion the Eastern Trust & Banking Company loaned $60,000 on these 
notes of which $43,482.67 remains unpaid and it must be assumed that 
the granting of that loan was induced in part, at least, by the fact that 
the Broadcasting Company was a maker. Thompson L. Guernsey had 
paid his personal loan for which his stock was pledged when the notes 
were made, and as the pledge had been extinguished when the present 
stockholders acquired his stock, they cannot complain. McCampbell v. 
Fountain Head Railroad Company, 111 Tenn. 55, 75, 77 S. W. 1070, 102 
Am. St. Rep. 731. And the rights of the Maine Broadcasting Company 
Inc. were not affected by that transaction. In these circumstances the 
Maine Broadcasting Company Inc. is estopped to invoke the defense of 
ultra vires in this action. 

The exceptions relating to the exclusion of evidence are without 
merit. The ruling below directing a verdict for the Eastern Trust & 
Banking Co. was not error. The mandate is, 


Exceptions overruled. 





Survivor Entitled to U. S. Savings Bonds 





Knight v. Wingate, Supreme Court of Georgia, 52 S. E. Rep. (2d) 604 





Where United States Savings Bonds were made payable to a 
named person “or” another, the survivor is prima facie the owner of 
such bonds, and in a contest with the representative of the estate of 
the decceased such survivor is entitled thereto in the absence of clear 
proof of some interest of the deceased therein other than as shown 
by the bonds. 

In virtue of the contractual relationship created by the issuance 
of the bonds, the Government assumed a duty to each of the co- 
owners to pay the proceeds thereof to such co-owners according to 
the terms of that contract, one of the terms being that when Mr. 
Knight, a co-owner, died and Mrs. Knight, a co-owner, survived him, 
the full proceeds would be paid to Mrs. Knight. Having by the terms 
of the bond, promised to pay Mrs. Knight upon the death of Mr. 
Knight, the Federal Government is bound to do so, and the repre- 
sentative of Mr. Knight’s estate has no interest therein. 


Action by M. C. Knight, as administrator of the estate of P. C. 
Knight, deceased, against Ellen K. Wingate and another for a decree 
awarding government bonds to plaintiff as administrator of decedent’s 
estate, for an injunction and for appointment of a receiver. To review 
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a judgment denying an interlocutory injunction and refusing to appoint 
a receiver, plaintiff brings error. Judgment affirmed. 

M. C. Knight, as administrator of the estate of P. C. Knight, brought 
an action in the Superior Court of Decatur County against Ellen K. 
Wingate and First State National Bank, alleging the following: P. C. 
Knight died on April 27, 1948, possessed of $12,000 in series “E” Gov- 
ernment bonds. Ellen K. Wingate was at that time living in the house 
with the deceased and his wife, who were her father and mother. After 
the death of P. C. Knight, the defendant Wingate wrongfully took pos- 
session of the said bonds, a part of which she has placed in a safety 
deposit box at the defendant bank. She has cashed some of the bonds 
and is endeavoring to convert others to her own use. She has threatened 
to dispose of the bonds and is claiming the proceeds thereof will be her 
own property as against the petitioner and other heirs of P. C. Knight. 
Unless enjoined she will convert the same into cash, and irreparable loss 
and damage to the estate will be sustained. The prayers were for 
process, injunction restraining the defendant. Wingate from disposing 
of the bonds and that the defendant bank be restrained from permit- 
ting her to remove the said bonds from the safety deposit box, for the 
appointment of a receiver to take charge of the bonds, and for a decree 
awarding the bonds to the petitioner as administrator of the estate of 
P. C. Knight, and for general relief. 

Ellen K. Wingate answered, admitting the allegations as to the death 
of P. C. Knight, but denying that he owned $12,000 worth of series “E” 
Government savings bonds, and denying that she had taken possession, 
converted, or cashed any such bonds. She admitted that P. C. Knight, 
according to her information and belief, had during his lifetime pur- 
chased $5,000 worth of series “E” United States bonds, all of which were 
made payable to “P. C. Knight and his wife or to P. C. Knight or his 
wife,” that upon the death of P. C. Knight the said bonds became the 
property of his wife, who is the mother of both the petitioner and the 
defendant Wingate, that after the death of P. C. Knight his wife took 
the said bonds to the defendant bank, and that they were changed or 
converted into other bonds payable “to her and/or” this defendant, and 
that in order to pay some of the expenses and indebtedness bonds in 
some amount have been cashed. Under the facts she is the sole owner 
of the series “E” bonds now in her possession. 

Upon the interlocutory hearing evidence was introduced which in 
substance shows the following: The petitioner testified that he is the 
son of P. C. Knight and Mary Knight, his wife. The heirs of P. C. 
Knight are Ellen Wingate, Alma Knight, Doris Knight, Billy Knight, 
Carlton Knight, and M. C. Knight. The petitioner lives about 50 to 60 
steps from the home of P. C. Knight, who died as alleged in the petition. 
In January, 1948, he saw $12,000 worth of bonds in the possession of 
P. C. Knight. He kept them in a tin box under his bed and kept the 
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box locked and carried the key, sometimes hanging it on a file in the 
room where he had some papers. The bonds were payable to P. C. 
Knight or Mrs. Mary K. Knight. He saw the bonds again on April 23, 
1948, after the death of P. C. Knight, and they were still in the tin box 
under the bed. After the death of his father the house went to the de- 
fendant, Ellen Wingate, and the mother, Mary K. Knight, continued to 
live with Ellen. The defendant Wingate told the witness and his wife 
that she did not want either of them to come to her house to see the 
witness’ mother, who died on November 26, 1948. When the witness’ 
father died, the witness went to his mother to get money to pay the 
funeral expenses of his father, and she had it in a rag and gave it to him, 
$430, and he gave her back $30. The petitioner signed a bond as ad- 
ministrator in the amount of $22,000. 

J. M. Jeter testified by affidavit: He lived near P. C. Knight and 
knew him. The deceased loaned him money and was a good friend. Just 
before his death the witness went to make arrangements to pay him, 
and the deceased said he had turned his affairs over to Marvin, the peti- 
tioner. The deceased said he had given $1,500 to Marvin to take care 
of his wife and that he had some bonds and cash in a box and had asked 
Marvin to take them after his death, cash them, and take care of his 
wife, and when she died to divide them among his heirs. 


Mrs. Marvin Knight, the wife of the petitioner, testified that P. C. 
Knight came to her house in January or February, 1948, and had her 
add up his bonds. He would call out the numbers and she would put 
them down. They amounted to $12,000. 

A daughter-in-law of P. C. Knight testified that she had children 
who were grandchildren of P. C. Knight and that her husband was 
dead, and that she saw the bonds on December 1, 1948. A Mr. Deer had 
them. He is a married man and is the boy friend of Ellen Wingate. 
The witness saw the bonds the next day in Ellen’s lawyer’s office. There 
was $4,075 in “E” bonds and some more bonds she could not see. Since 
this litigation arose Ellen told her that, if she would stick to her, when 
she got the bonds she would divide them with her kids but not with 
Marvin and Carlton. She said the bonds were in two packages when 
Mr. Deer had them. She saw him looking at a $1,000 bond in the name 
of Mrs. Knight and Mrs. Wingate. They were payable to Mrs. Mamie 
Knight or Mrs. Ellen K. Wingate. 

L. D. Allen testified: He was the stepfather of Carlton Knight, the 
son of Herman Knight. Herman was the son of P. C. Knight. The de- 
fendant Wingate told him that, if Carlton would go down there and 
live with her he would get his part, but the rest of them were not going 
to get any part of the bonds. 

Carlton Knight testified: He lived with the defendant Wingate after 
his grandfather’s death, and she told him that, if he stuck by her until 
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his grandmother’s death, he would get his share, but she told him in a 
cafe the other night that nobody would get those bonds. 

The bank cashier testified to the handling of the bonds which had 
been issued to P. C. Knight and Mrs. Mary K. Knight. 

The defendant Wingate testified: She was the daughter of P. C. 
Knight. At his death his home became her property, and her mother 
lived with her. She did forbid the petitioner from coming to her house, 
because he would not help her with her mother, but she called them on 
the night her mother died. Her mother did not want them there, and 
that was the reason her mother made the bonds to her so she could get 
them and take care of her mother. She took care of her mother, and her 
mother stuck by her and would not go and stay with any of the others. 
She made a list of the bonds, which were payable to Mrs. Mamie Knight 
or Ellen Wingate except one which was payable to James E. Wingate 
or Ellen K. Wingate, which was bought by the defendant’s mother and 
made payable to the defendant and her son. Her mother cashed one of 
the original bonds in order to purchase this one. The witness had cashed 
some of the bonds. They were her mother’s and hers, and at her 
mother’s death they belonged to her. All the bonds she had cashed and 
those now on hand had come from the bonds her father had in the little 
tin box under the bed. 

Counsel for the petitioner sought on cross-examination to require 
the defendant Wingate to state whether or not for a good period she had 
been drunk a great deal of the time, and the court, on objection of the 
defendant’s counsel, refused to permit the witness to answer. Counsel 
for the petitioner stated that he expected to prove by the witness that 
she took charge of her mother and the house in which the bonds were 
located, and that she became habitually drunk and lived with a married 
man, and that she took the bonds and cashed some of them and made 
trips to Florida and wasted the money. 

The court denied an interlocutory injunction and refused to appoint 
a receiver, and the petitioner excepted, assigning error on that judgment 
and upon the ruling excluding the testimony just referred to. 

Custer & Kirbo, of Bainbridge, for plaintiff in error. 

Conger & Conger, of Bainbridge, for defendant in error. 


DUCKWORTH, Chief Justice (after stating the foregoing facts.) 

All the bonds in question were issued pursuant to Federal law and 
regulations issued by the Secretary of the Treasury, as follows: 31 U. S. 
C. A. § 757c, which provides in part that “The Secretary of the Treasury, 
with the approval of the President, is authorized to issue, from time 
to time, through the Postal Service or otherwise, United States savings 
bonds and United States Treasury savings certificates . . . and shall be 
issued in such manner and subject to such terms and conditions con- 
sistent with subsections (b), (c), and (d) hereof, and including any 
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restrictions on their transfer, as the Secretary of the Treasury may from 
time to time prescribe”; and Treasury Department circular 530, which 
provides that, “If either co-owner dies without the bond having been 
presented and surrendered for payment or authorized reissue, the sur- 
viving co-owner will be recognized as the sole and absolute owner of 
the bond and payment or reissue, as though the bond were registered 
in his name alone, will be made only to such survivor.” The bonds con- 
tain a recital that they are made subject to such regulations issued by 
the Secretary of the Treasury, which regulations are made a part of the 
bonds. The Federal statute authorizes the Secretary of the Treasury to 
make such rules and regulations as are contained in circular 530 above 
quoted. Consequently, those regulations have the force and effect of 
a Federal statute. Legal Tender Cases, 110 U. S. 421, 4 S. Ct. 122, 28 
L. Ed. 204; United States v. Birdsall, 233 U. S. 223, 34 S. Ct. 512, 58 
L. Ed. 930; United States v. Janowitz, 257 U.S. 42, 42 S. Ct. 40, 66 L. 
Ed. 120. While there is nothing in the pleadings or evidence to show 
that the bonds were purchased with the money of the deceased, yet for 
the purpose of this decision, and in view of the allegation of the peti- 
tioner that the deceased was the owner of such bonds, we will assume 
that they were paid for with his money. The bonds make the deceased 
and his wife co-owners and co-payees, and, therefore, make them both 
parties to the contract. By the express terms of both the bonds and of 
the law under which they were issued, the wife is the sole owner and 
payee after the death of her husband. To this point there is no disagree- 
ment, but here is precisely where the parties in this case take sharp issue. 
Relying upon the law of gifts contained in the Code, §§ 48-101, 48-102, 
and 48-103, which require delivery by the donor, acceptance by the 
donee, and surrender of dominion by the donor to the donee, counsel for 
the petitioner insist that, since no gift was completed by the decedent, 
the property remained his and is a part of his estate. It is also insisted 
that the authorization of the wife as co-owner to collect, and the obliga- 
tion of the United States to pay, do not purport to convey and indeed 
could not have the effect of conveying title to the proceeds in the wife 
contrary to the law of this State defining a gift. In support of this posi- 
tion, counsel cite Mims v. Ross, 42 Ga. 121; Harrell v. Nicholson, 119 
Ga. 458, 46 S. E. 623; Clark v. Bridges, 163 Ga. 542, 136 S. E. 444; Car- 
ter v. Rogers, 177 Ga. 605, 170 S. E. 868; Brooks v. Brooks, 54 Ga. App. 
276, 187 S. E. 687; Felder v. Felder, 71 Ga. App. 860, 32 S. E. 2d 550, all 
of which cases apply to the facts there considered, the Code sections re- 
quiring delivery, acceptance, and complete surrender of dominion to 
complete the gift, and on this test hold that the gifts were not there 
completed. In Decker v. Fowler, 199 Wash. 549, 92 P. 2d 254, 131 
A. L. R. 961, the Washington Supreme Court had for decision the ques- 
tion of the ownership of a United States bond payable to M and at his 
death to D, and reached a decision upon the basis of whether or not it 
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constituted a completed gift whereby D would hold title at the death of 
M, and on this basis it was held that there was no completed gift, and, 
consequently, D had no title. In the opinion it was said that the fact 
that the bond was payable to D as beneficiary and was non-transferable 
was intended for the convenience of the Government, and it was no con- 
cern of the Federal Government as to the ownership of the money after 
it was paid. 

This court, in Clark v. Bridges, supra, which dealt with a State 
statute authorizing a bank to pay a deposit in the name of two persons 
to the survivor, held that the survivor did not own the funds, but that 
the provision for payment to such survivor was for the protection of the 
bank, and was not intended to convey title to such payee. There were 
two dissents in that case. It is not pointed out by counsel what specific 
article the husband here attempted to but failed to give his wife. Cer- 
tainly he did not attempt to give her money that he paid to the United 
States treasury. Did he give her these non-negotiable bonds? He simply 
purchased the bonds from the United States Government and paid the 
consideraiton therefor and directed that they be conveyed to himself 
and his wife as co-owners. This was done under the law that conferred 
equal authority upon such co-owners to collect while in life, and upon 
the survivor alone to collect the same. The bonds are indisputably con- 
tracts in which the United States Government is made the promisor 
and the husband and wife are made the promisees. This factual situa- 
tion requires consideration of the provisions of the Code, § 20-306, which 
declares that, “If there be a valid consideration for the promise, it mat- 
ters not from whom it moves; the promisee may sustain his action, 
though a stranger to the consideration.” The law of this State recog- 
nizes legal and equitable interests in contracts, and even though a third 
person is not a party to a contract, if he has an interest therein he may 
maintain an action in equity thereon. Sheppard v. Bridges, 137 Ga. 
615, 74 S. E. 245; Carruth v. Aetna Life Ins. Co., 157 Ga. 608, 122 S. E. 
226; Stonecypher v. Coleman, 161 Ga. 403, 413, 131 S. E. 75; Reid v. 
Whisenant, 161 Ga. 503, 513, 131 S. E. 904, 44 A. L. R. 599. There is no 
evidence here to show such interest. We know of no law which would 
prevent an actual party to a contract from maintaining an action 
thereon, either in law or equity, to protect such interests as such party 
may have therein. His right is not impaired by the fact that another 
instead of himself paid the consideration for the contract. In the field 
of life insurance the law of this State recognizes the right of the insured 
to purchase with his own funds an insurance policy on his own life, to 
name a beneficiary to the proceeds of the policy payable at his death, 
and to reserve the right to change the beneficiary at any time during his 
life. In such a contract the beneficiary has no vested interest, but a mere 
expectancy, subject to be withdrawn by the insured at any time during 
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his lifetime. Farmers State Bank v. Kelley, 155 Ga. 733 (3), 737, 118 
S. E. 197; Washburn v. Washburn, 188 Ga. 468, 4 S. E. 2d 35; Bankers 
Health & Life Ins. Co. v. Crozier, 192 Ga. 111, 113, 14 S. E. 2d 717; 
Brooks v. Northwestern Mutual Life Ins. Co., 193 Ga. 522, 18 S. E. 2d 
860. But when the insured dies without changing the beneficiary, the 
person named in the policy as beneficiary has a vested title to the pro- 
ceeds. Bennett v. Rosborough, 155 Ga. 265, 116 S. E. 788, 26 A. L. R. 
1397; Loyd v. Loyd, 203 Ga. 775, 48 S. E. 2d 365. We are unable to see 
any substantial difference on principle in the case of an insurance policy 
as just discussed and in the present case. In both the persons paying 
the entire consideration retains control and dominion until his death. 
In both the other person, the beneficiary or co-owner, has an expectancy 
which is dependent upon the action of the person paying for the contract. 
In both the obligor is bound by the terms of the contract to pay to the 
beneficiary or surviving co-owner the full proceeds of the contract. No 
court, so far as we have found, has ever questioned the right of the bene- 
ficiary in the insurance contract upon the ground that it did not meet 
the essentials of a gift and, hence, that the proceeds belonged to the 
estate of the insured. We think, in so far as the law of gifts is given 
weight in the present case, effect should be given to the provisions of 
the Code, § 408-116, which declares that “As between husband and wife, 
parent and child, and brothers and sisters, payment of purchase money 
by one, and causing the conveyance to be made to the other, shall be 
presumed to be a gift”. True the bonds here in question were not con- 
veyed outright to the wife, but certainly an interest therein, which is 
clearly defined by the terms of the bonds and the law under which they 
are issued, is conveyed to the wife. On application of the Code section, 
the husband having paid the consideration and having caused the con- 
veyance to be made to the wife, the law presumes a gift. While the sec- 
tion just cited further provides that a resulting trust in such a case in 
favor of the one paying the money may be shown and the presumption 
of a gift rebutted, it has been held by this court that clear and convinc- 
ing evidence to thus rebut the presumption of a gift is necessary. Sta- 
tham v. Council, 190 Ga. 517, 522, 9 S. E. 2d 768; Williams v. Thomas, 
200 Ga. 767, 773, 38 S. E. 2d 603. There is no evidence whatever here 
to rebut this presumption. The provisions of our Code, §§ 48-101, and 48- 
102, and 48-103, are not inflexibly confined to requiring physical delivery 
by the donor, acceptance by the donee, and surrender of dominion to the 
donee, for it is there said that there must be such delivery and acceptance 
“or some act accepted by the law in lieu thereof.” It is further provided 
that “Any act which shall indicate a renunciation of dominion by the 
donor, and the transfer of dominion to the donee, shall be a construc- 
tive delivery.” In Burney v. Ball, 24 Ga. 503(3), this court recognized 
the importance of a writing in that connection when it was held that to 
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constitute a gift there must be a delivery, actual or constructive, or, as 
is termed sometimes, symbolic, or a writing. 

In virtue of the contractual relationship created by the issuance of 
the bonds, the Government assumed a duty to each of the co-owners to 
pay the proceeds thereof to such co-owners according to the terms of 
that contract, one of the terms being that when Mr. Knight, a co-owner, 
died and Mrs. Knight, a co-owner, survived him, the full proceeds would 
be paid to Mrs. Knight. We know of no law of this state which will deny 
a party to a contract his full right thereunder or which will relieve a 
party thereto from the obligations therein assumed. Where one deposits 
money with direction that it be paid to a third person, it remains the 
property of the depositor until paid to the third person or until the bank 
promises the third person to pay it to him. Mayer v. Chattahoochee 
National Bank, 51 Ga. 325; Jackson v. Gallagher, 128 Ga. 321, 327, 57 
S. E. 750. This rule recognizes that once the depository promises to pay 
a third person, it thereby becomes legally bound to do so, and the deposit 
ceases to be the property of the depositor. By analogy the Federal Gov- 
ernment in the present case, having by the terms of the bond, promised 
to pay Mrs. Knight upon the death of Mr. Knight, it is bound to do so, 
and the representative of Mr. Knight’s estate has no interest therein. 


There does not seem to be any need for injecting into this case the 
question whether or not the Federal Government, through the Secretary 
of the Treasury, has authority to determine the ownership of these bonds 
or the proceeds thereof. The bonds are Federal contracts. They are 
valid under the law of the Federal Government, and their meaning, to- 
gether with the rights of the parties thereto, must be determined by the 
Federal law. 11 Am. Jur. 409, § 121; Gaston, etc., Ltd., v. Warner, 260 
U. S. 201, 43 S. Ct. 18, 67 L. Ed. 210; Bailey v. Devine, 123 Ga. 653, 
51 S. E. 603, 107 Am. St. Rep. 153; Gaffe v. Williams, 194 Ga. 673, 22 
S. E. 2d 512. The courts of Georgia, therefore, are required to determine 
the rights of the contracting parties as they are fixed by Federal law, 
in the jurisdiction of which the contracts were made, and intended to be 
executed, and must give effect to all provisions which are valid under 
the Federal law, whether such provisions made in a Georgia contract 
would under the Georgia law be valid or not. The right of the survivor 
to the proceeds of such bonds has been upheld in the following cases in 
other jurisdictions: Succession of Tanner, La. App., 24 So. 2d 642; In 
re Briley’s Estate, 155 Ala. 798, 21 So. 2d 595; Ervin v. Conn, 225 N. C. 
267, 34S. E. 2d 402; In re Murray’s Estate, 236 Iowa 807, 20 N. W. 2d 
49; Conrad v. Conrad, 66 Cal. App. 2d 280, 152 P. 2d 221; In re Di 
Santo’s Estate, 142 Ohio St. 223, 51 N. E. 2d 639; United States v. 
Dauphin Deposit Trust Co., D. C., 50 F. Supp. 73; Warren v. United 
States, 68 Ct. Cl. 634. While this court, in Bowen v. Holland, 182 Ga. 
430, 185 S. E. 720, and other cases above cited, held, with reference to 
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joint bank deposits or transactions where the relationships were similar 
to those here presented, that the law of gifts applied and that the sur- 
vivor did not have title, yet in Compton v. Hendricks, 154 Ga. 808, 115 
S. E. 654, by a unanimous decision, without an explanation of the reason 
for the judgment, it affirmed the judgment of the trial court in favor of 
the husband, where it appeared that with the wife’s money the husband 
procured two bank time certificates of deposit, payable to the husband 
and wife, in a contest between the representative of the deceased wife 
and the husband over such certificates. The result there supports the 
ruling we now make. In Wilder v. Howard, 188 Ga. 426, 4 S. E. 2d 199, 
where a deposit had been made in a savings bank in the name of the 
depositor as trustee for a named minor, and further deposits were subse- 
quently made, and a number of withdrawals were also made, and the 
pass book was retained by the depositor until his death, this court held, 
in a contest between his representative and the child, that there was cre- 
ated a tentative trust during his lifetime, and at his death it became ab- 
solute, and that the child was the owner of the funds. That decision on 
principle sustains the position of the defendant here. For all the rea- 
sons above stated it must be held that title to the proceeds of the bonds 
vested in the surviving wife, and the court did not err in denying an 
interlocutory injunction, in refusing to appoint a receiver, or in exclud- 
ing the evidence which was offered by the petitioner and to which ex- 
ception is taken. 
Judgment affirmed. 
All the Justices concur, except ATKINSON, J., who dissents. 


Ownership of U. S. War Savings Bonds Registered 
in Joint Names 


Link v. Link, Superior Court of New Jersey, 65 Atl. Rep. (2d) 89 


The ownership of U. S. War Savings Bonds is determined by the 
regulations of the U.S. Treasury Department. They are issued only 
in registered form. The form of registration used must express the 
actual ownership of and interest in the bond and, except as other- 
wise provided in the regulations, will be considered as conclusive of 
such ownership and interest. 

Since the bonds in this case are registered in the joint names of 
husband and wife and registration is the sole evidence of ownership, 
husband is not entitled to recover the bonds. 


Action by John M. Link against Mary Link to recover money in a 
joint bank account and U. S. War Savings Bonds. 
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Judgment in accordance with opinion. 
Isador Haber, of Union City, for plaintiff. 
James A. Breslin, of Lyndhurst, for defendant. 


KAYS, J.—The complaint in this case was filed by a husband against 
his wife to recover all moneys in a joint bank account and also forty- 
one United States War Savings Bonds in their joint names. 

The parties were married in 1927. From that time until 1946 they 
had accumulated $4,000.00 in cash and also the War Savings Bonds 
from the earnings of the husband. The money and bonds were placed 
in a safe deposit box in the Rutherford National Bank at Rutherford, 
N.J., in their joint names. In September, 1947, the safe deposit box was 
surrendered. In October, 1947, the $4,000.00 cash was deposited in a 
joint savings account in the Rutherford National Bank branch at Lynd- 
hurst, N. J. At the same time the savings bonds were placed in a safe 
deposit box in their joint names in the same bank at Lyndhurst. 

The following language appears on the signature card which both 
parties signed when the joint savings account was opened: 

“This account and all money to be credited to it belong to us as joint 
tenants, and will be the absolute property of the survivor of us; either, 
and the survivor to draw.” 

A bank account in such form raises a rebuttable presumption of joint 
tenancy and indicates a donative purpose from donor to donee to take 
effect in praesenti. See New Jersey Title Guarantee & Trust Co. v. 
Archibald, 91 N. J. Eq. 82, 108 A. 434; Steinmetz v. Steinmetz, 130 N. J. 
Eq. 176, 21 A. 2d 743. Convincing proof is required to rebut the pre- 
sumption of gift. Goc v. Goc, 133 N. J. Eq. 206, 31 A. 2d 335. 

The plaintiff’s testimony was that the account took such form, not 
because he intended a gift to take effect in praesenti, but for the reason 
that his wife “nagged” him into so establishing the account in order that 
she would be protected if he predeceased her. The defendant’s testimony 
was that a gift was intended. However, at one point in his cross-exam- 
ination, the plaintiff testified as follows: 


“Q. Didn’t you and your wife have an understanding that the prop- 
erty owned by both of you individually would belong to the both of 
your A. Yes. 

“Q. There is no question about that, is there? A. No, sir.” 


There was sharp conflict in the testimony as to the opening of the 
account in the Rutherford National Bank at Lyndhurst, N. J. The 
plaintiff testified that both parties were present when the account was 
opened and the $4,000.00 deposited in the joint account. The defendant 
insisted that she alone opened the account and made the deposit. Her 
testimony was corroborated by the cashier of the bank. Only her signa- 
ture appeared on the “posting” card. 

After giving careful study and consideration to the testimony and 
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exhibits, I am of the opinion that the plaintiff has failed to rebut by con- 
vincing proof the presumption of an immediately effective gift as to the 
savings account. 

The ownership of the United States War Savings Bonds is deter- 
mined by the regulations of the United States Treasury Department. 
See, Fidelity Union Trust Co. v. Tezyk, 140 N. J. Eq. 474, 476, 55 A. 
2d 26, 27, 173 A. L. R. 546, where the Court of Errors and Appeals cited 
regulation 315.2: 

“315.2. U.S. Savings Bonds will be issued only in registered form. 
. .. The form of registration used must express the actual ownership of 
and interest in the bond and, except as otherwise provided in these regu- 
lations, will be considered as conclusive of such ownership and interest.” 

In the case cited, the court said 140 N. J. Eq. at page 478, 55 A. 2d 
at page 28,173 A. L. R. 546: 

“By this means individuals, demonstrating circumstances of varying 
equity, may negate the conditions under which federal credit was 
pledged, and registration of these bonds no longer can be ‘considered as 
conclusive of . . . ownership and interest.’ ” 

Again 140 N. J. Eq. at page 479, 55 A. 2d at page 28, 173 A. L. R. 
546, the court stated: 

“At the same time, it seems quite clear that the conditions under 
which these bonds were issued makes registration the sole evidence of 
ownership ...” See also, Reynolds v. Danko, 134 N. J. Eq. 560, 562, 
36 A. 2d 420. 

Since the bonds in this case are registered in the joint names of the 
parties and registration is the sole evidence of ownership, the plaintiff 
is not entitled to relief as to them. 


Accommodation Party with Security for Loan 





Brown v. Volz, District Court of Appeal, California, 204 Pac. Rep. (2d) 110 





The fact that an accommodation party has taken security for the 
loan of his credit does not prevent him from being an accommodation 
party, for in order to constitute a valid consideration, the accommo- 
dation party must receive something else than the mere chance of 
not losing if he be called on to pay the instrument. 

In the instant case the only reason defendant’s name was added 
on the joint tenancy deed with that of plaintiff was to secure her 
against any liability the parties thought she might incur by signing 
the promissory note and deed of trust. No “present” interest was 
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given to defendant by the transfer. Plaintiff did not intend that she 
should have any interest in the property during her lifetime, other 
than by way of security, and defendant testified that she did not 


expect any. 


Appeal from Superior Court, Los Angeles County; Paul Nourse, 
Judge. 

Action by Minnie Brown against Jeanette Volz to quiet title. From 
a judgment for plaintiff and from an order denying defendant’s motion 
to amend answer, defendant appeals. 

Judgment affirmed and appeal from order dismissed. 

Melville R. Adams, of Pasadena, for appellant. 

Edward P. Hart, of Los Angeles, for respondent. 


VALLEE, J.—Defendant appeals from a judgment quieting title in 
plaintiff to a parcel of real property situated in Pasadena, and from an 
“order denying defendant’s motion to amend her answer.” Since no ap- 
peal lies from the latter order, Code Civ. Proc. sec. 963, it is dismissed. 

In October of 1942, plaintiff purchased a residence in Pasadena from 
a Mr. and Mrs. James Frush for $5,250. She made a down payment of 
$2,050. The balance, $3,200, was evidenced by a promissory note, dated 
October 7, 1942, signed by plaintiff and defendant and secured by a deed 
of trust upon the property executed by plaintiff and defendant as trus- 
tors. A deed to the real property was executed by the sellers and named 
plaintiff and defendant “as joint tenants.” 

The circumstances surrounding the activity of defendant in the trans- 
action stems from a life-long friendship between herself and her mother 
with plaintiff. Plaintiff is a widow, 74 years of age, and a retired school 
teacher, having a retirement income of “about” $97 per month. She and 
defendant’s mother had been school mates and close friends for many 
years and she had known defendant practically all her life. Defendant 
and her mother resided in Mt. Vernon Tract in East Pasadena. Plaintiff 
desired to live near them and attempted to purchase a residence in the 
same tract. The deal fell through, whether due to a delay in selling her 
Glendale property or because a loan company would not accept her 
signature alone on a note, is not clear. In any event, the property owned 
by Mr. and Mrs. Frush was found for plaintiff by Miss Peterson, a real 
estate saleswoman, and Mrs. Gott, a real estate broker. It was located 
almost across the street from the home of defendant and her mother. 
There was a loan commitment on it which required a co-signer with 
plaintiff because of her age and small income. ‘At first Mr. and Mrs. 
Frush wanted cash, but subsequently decided to carry the papers them- 
selves. Mrs. Gott, the broker, testified “. . . we contacted the Frushes 
and talked to them about taking the deal, and we suggested if it was 
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safe for the loan company to make the deal with a co-signer on it it 
would be safe for them to take the same deal. . . . There was no effort 
to make the Frushes take the place without the co-signer.” Plaintiff 
purchased the property. Plaintiff and defendant signed the note and 
deed of trust. The deed read to them as joint tenants. Plaintiff went 
into, and ever since has been in sole possession of the property, has made 
the monthly payments of $27.20 due on the note, and has collected and 
retained all rentals from roomers. Defendant has never made any con- 
tribution either toward the purchase price of the property or its upkeep. 
In the latter part of 1946, plaintiff wanted to make a will. On January 
1, 1947, she wrote defendant, explained that her name “as copartner on 
the mortgage deed kinda complicates matters” and requested defendant 
to sign over a quit claim deed, leaving plaintiff “as sole owner.” De- 
fendant refused to do anything about the matter and on July 15, 1947, 
plaintiff brought this action to quiet title and revoke an oral trust. 
The court, among other things, found: the note was executed to evi- 
dence the balance of the purchase price and the deed of trust was given 
to secure this balance; defendant was named as a “grantee” and “as a 
joint tenant with the plaintiff solely because the plaintiff and the de- 
fendant believed . . . defendant would incur a personal obligation to 
pay the amount of said note if it was not paid by the plaintiff, . . . and 
in order that the defendant might be protected and be secured against 
her liability upon said note . .. it was necessary for her to be named as 
grantee in said deed of trust”; the plaintiff and defendant “were operat- 
ing under a mutual mistake of law and fact, and that in truth the de- 
fendant incurred no liability or responsibility upon said promissory note, 
or under the terms of said deed of trust, and that the sole remedy of the 
payee of said promissory note or of any holder thereof would be to fore- 
close said deed of trust, and that they would not be entitled to any de- 
ficiency judgment against the defendant Volz, unless she consented to 
be sued upon said note without foreclosure of said deed of trust”; “that 
it was not the intent of the plaintiff and the defendant that the defend- 
ant have any right, title or interest in said property, other than by way 
of security for her personal obligations upon said promissory note and 
under said deed of trust, and . . . as the defendant has no obligation or 
any liability upon said note or deed of trust . . . she is not and has not 
been at any time entitled to any interest in said real property or to the 
possession thereof”; defendant was “an accommodation maker upon said 
promissory note without consideration, and that she has no liability 
whatsoever upon said note”; it was “not the intention of the plaintiff to 
make a gift to the defendant of any interest or right in or to the real 
property in question, and that the plaintiff did not make a gift of any 
interest or right in said property to said defendant.” From these facts 
the court concluded that plaintiff was the owner of the property, that 
defendant had no “right, title or interest” therein, that she “at all times 





482 THE BANKING LAW JOURNAL 


held a record title in said property as a joint tenant with the plaintiff, 
in trust for the plaintiff,” and that plaintiff was entitled to a decree 
quieting title against defendant. 

The sole question presented is whether the evidence supports the 
findings. 

Mrs. Gott, the real estate broker consummating the deal, testified: 
“After we got the thing ironed out with the Frushes, Mrs. Brown asked 
us to go with her over to the Volzes and talk to them. . . . Now, I heard 
it stated here that the joint tenancy deed was given in return for her 
signing the note. That is not true. Mrs. Volz [defendant] asked quite 
a lot about liability and so forth . . . about what it meant to go on paper, 
and I said of course the object of a co-signer on a note was to make the 
seller feel safe if payments were not made by one party, because then 
the other party could do it, and I did state quite clearly there would be 
no deficiency judgment if she did not make the payments. . . . I did not 
point out to Mrs. Volz in the discussion of any risk she might run. I 
said that the object of signing as a co-signer was while she didn’t have 
to make the payments the object behind it was that the co-signer could 
make the payments. . . . Well, you have no idea how close that relation- 
ship was there. It was just like a mother and daughter trying to get 
together to help on the matter of her getting that place. And I said to 
Mrs. Volz being in the joint tenancy deed supposed Mrs. Brown got ill, 
I didn’t think Mrs. Volz would be willing to see her lose the home be- 
cause of the close relationship there, and suppose she had to make the 
payments over a period of time, by being in the joint tenancy deed she 
would be protected so she could put in a claim for anything she ad- 
vanced. . . . So the joint tenancy deed was for the purpose of protecting 
Mrs. Volz in case she did make payments. .. . 


“The Court: What was your statement to Mrs. Brown and Mrs. 
Volz as to the nature of her signing, that she was to be a co-maker or 
what? A. Well, I signed her on a note. I explained to her that the loan 
company or anyone wouldn’t want to make a loan of that size on that 
priced property to an elderly lady with that limited income without 
having a younger person sign the note with her. I think that was the 
words I used, ‘Sign the note with her’.” 


The plaintiff testified: 


“Q. . .. when did you first learn that through a joint tenancy the 
survivor took the whole property? A. Well, I don’t know when that 
came to my attention, but I will go back and say this, when Jeannette 
went on there there was nothing serious to me about it. It was only a 
matter of a friendly deed is all, that she would do it in order to help me 
get a home.... 


“Q. .. . Did Jeanette Volz or anyone else prior to the execution of 
these instructions at the bank, tell you Jeanette Volz would have one- 
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half interest to the property if you signed such instructions? A. Well, 
I believe so, but it didn’t mean anything to me, only that Jeanette was 
doing a kind act to me. ; 

“The Court: What was the kind act that she was doing? A. Putting 
her name on that paper so I would be in a position to buy a home. You 
heard it stated, you know, that I was along in years and didn’t have 
sufficient financial backing, and anyone would think it was a safer bet 
if they had somebody else on... . 

“The Court: ... did you have any intention of making a gift of any- 
thing to Miss Volz at the time you took the deed in the two names? 
Did you intend to give her an interest in the property at that time? 
A. No, it never occurred to me, nothing like that.” 


Miss Peterson, the real estate saleswoman, in answer to a question by 
the Court as to whether it was explained to defendant “that she was do- 
ing this as an accommodation,” replied, “It was understood it was an 
accommodation, and that was all. There was no promises of any kind. It 
was a friendly, almost a mother and daughter relation.” She further 
testified: 


“Q. Do you know the customs of loan companies and lenders as to 
accommodation parties? A. Yes, I know more about them now, though, 
than I did at that time. 

“Q. It is not necessary for an accommodation signer to be on the 
deed as a joint tenant, is that not correct? A. That is something I didn’t 
understand at that time. 

“The Court: That is true, however. A. I believe it is. 

“The Court: You have found that out, have you? A.I have found 
that out, yes. 

“Q. But you believed that to be true. A. I believed it to be true at 
that time.” 

Mrs. Gott further testified: 

“Q. Do you know what the custom of building and loan companies 
is as to accommodations? A. Well, the building and loan companies re- 
quires a younger person to sign on the trust deed and note, both. 

“Q. They require a separate guarantee by the younger person, do 
they not? A. Well, no, it is right along on the trust deed and the note. 

“Q. Do they require that they become one of the purchasers, too? A. 
No, it is not necessary for a person who signs a note and a trust deed 
to appear in the deed as a joint tenant. 

“Q. Then why was it you asked that to be done here? A. Well, I 
don’t recall I did the asking. It was a general conversation that Miss 
Volz might have to make some payments on it, and it is understood by 
the parties that in case she did have to make payments and there was a 
transfer of moneys she could put in a claim for any moneys that she 
might have paid in the event there was a transfer. 

_“Q. Was that said by you? A.I don’t remember who said what, but 
Miss Volz asked a lot of questions. Naturally, she wanted to know all 
about it, and I tried to look into every angle and make it safe for every- 
body concerned. .. . 

“Q. In your conversation with Miss Volz did you say to her that the 
purpose of putting her name on this joint tenancy deed was to protect 
her in the future should she be required to make some payments, and, 
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in that event, would protect her on any payment that she might have 
made? A.I believe so. That was the whole gist of it.” 


Defendant testified that it was understood at all times that she was 
not to have any “present” interest in the property; “It was always my 
impression that she [plaintiff] was to have it and live in it, and at her 
death it would be mine. Q. But until her death you would have no in- 
terest in it? A. That is right.” 

Under the facts, it is clear that the sole purpose and intent of the de- 
fendant in signing the promissory note and trust deed was the loan of 
her name and credit to make the transaction acceptable to the sellers. 
She wanted to help put the deal over, not by paying any portion of the 
purchase price of the property, or any expenses incurred or to be in- 
curred therewith, or by making the monthly payments on the note, all of 
which were to be paid by plaintiff, but by merely lending her name and 
credit to that of plaintiff. For this act alone she received no considera- 
tion whatsoever. Civil Code, section 1605, defines “consideration” as 
follows: “Any benefit conferred, or agreed to be conferred, upon the 
promisor, by any other person, to which the promisor is not lawfully en- 
titled, or any prejudice suffered, or agreed to be suffered, by such person, 
other than such as he is at the time of consent lawfully bound to suffer, 
as an inducement to the promisor ...” No detriment was suffered by 
defendant. The note represented the balance due on the purchase price 
of the property. It was secured by a deed of trust on the property. In 
the event of a default in the payment of any installment due, the sole 
remedy of the holder would be to foreclose the deed of trust. No de- 
ficiency judgment could be rendered against defendant after a sale under 
the purchase money deed of trust. Code Civ. Proc. secs. 580a, 580d; see, 
Stockton Savings & Loan Bank v. Massanet, 18 Cal. 2d 200, 202, 206, 
114 P. 2d 592. 

As between the parties, the status of defendant on the note was that 
of an accommodation maker. An accommodation party is one who signs 
an instrument as maker, drawer, acceptor or indorser, without receiving 
value therefor and for the purpose of lending his name to some other 
person. Civ. Code, sec. 3110. Parol evidence is admissible to show that 
the maker of a note is, in fact, an accommodation maker, Seth v. Lew 
Hing, 125 Cal. App. 729, 736, 14 P. 2d 537, 15 P. 2d 190; and the evidence 
is limited to those cases in which there was no consideration passing, 
for otherwise the maker could not be an accommodation maker under 
the statute. A loan of credit is the universal test of the character of ac- 
commodation paper. Gardiner v. Holcomb, 82 Cal. App. 342, 353, 255 
P. 523. The fact that an accommodation party has taken security for 
the loan of his credit does not prevent him from being an accommoda- 
tion party, “for in order to constitute a valid consideration, the accom- 
modation party must receive something else than the mere chance of not 
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losing if he be called on to pay the instrument.” 11 C. J. S., Bills and 
Notes, § 742, sub. c., page 298. 

The only reason defendant’s name was added on the joint tenancy 
deed with that of plaintiff was to secure her against any liability the 
parties thought she might incur by signing the promissory note and deed 
of trust. No “present” interest was given to defendant by the transfer. 
Plaintiff did not intend that she should have any interest in the property 
during her lifetime, other than by way of security, and defendant testi- 
fied that she did not expect any. That this was the understanding be- 
tween the parties is also evidenced by their conduct. Plaintiff made the 
down payment on the property, paid all fees and expenses, made all pay- 
ments due under the note, collected all rentals, and has retained sole and 
exclusive possession. Defendant has never contributed any payments on 
the property nor has she in anywise exercised or attempted to exercise 
any dominion over it. 

It is likewise evident that all the parties misapprehended both the 
facts and the law. There was no necessity for placing defendant’s name 
on the deed from the sellers, and it is clear that loan companies did not 
customarily require that such action be taken. Where the parties have 
misapprehended both the facts and the law, equity gives relief. Civ. 
Code, secs. 1577, 1578; Rued v. Cooper, 119 Cal. 463, 51 P. 704; Hannah 
v. Steinman, 159 Cal. 142, 112 P. 1094; Spear v. Farwell, 5 Cal. App. 2d 
111, 42 P. 2d 391. In the last cited case, evidence was held properly 
admitted showing that a joint tenancy contract with respect to a bank 
account was entered into under a mistake of law. The court said, 5 Cal. 
App. 2d at page 113, 42 P. 2d at page 392: “Our Civil Code defines a 
mistake of law as ‘a misapprehension of the law by all parties, all sup- 
posing that they knew and understood it, and all making substantially 
the same mistake as to the law.’ Civ. Code, § 1578. The evidence in this 
case shows a contract entered into by each of the parties under the same 
misapprehension as to the law. They were entitled to be relieved from 
the effects of such a contract.” 

The court properly concluded that the defendant held record title to 
the property as a joint tenant with the plaintiff “in trust” for the plain- 
tiff, for “one who gains a thing by fraud, accident, mistake, undue in- 
fluence, the violation of a trust, or other wrongful act, is, unless he has 
some other and better right thereto, an involuntary trustee of the thing 
gained, for the benefit of the person who would otherwise have had it.” 
Civ. Code, sec. 2224. 

The correctness of the ruling of the court in not permitting defendant 
to amend her answer to set up the statute of frauds and a gift need not 
be noticed for in view of the foregoing the amendment was immaterial. 

Judgment affirmed. 





SHINN, P. J., and WOOD, J., concur. 
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Bank’s Lien Effective Without Specific Appropriation 
of Debtor’s Checking Account 


Hamm v. Hamm, Supreme Court, 87 N. Y. Supp. (2d) 47 


Where debtor failed to pay amount of installment due on note 
given by debtor to bank, it was held that the bank’s lien was effective 
even without specific appropriation of the checking account. 

In this case a monthly payment of $60 was due and owing to the 
bank on November 3rd. The debtor made a withdrawal of $65 from 
the checking account on November 4th. It was also on November 
4th that the judgment creditor served a third party order on the 
bank to have the bank pay over to creditor amount of deposit in the 
debtor’s account. It was held that bank’s lien on judgment debtor’s 
checking account was good against the debtor or against the judg- 
ment creditor. The fact that the bank allowed a withdrawal of $65 
on November 4th would not operate to change this rule nor be con- 
sidered a waiver or estoppel as to its rights. 


Proceeding in the matter of supplementary proceedings by Verna 
Thorraine Hamm, judgment creditor, against Edward R. Hamm, judg- 
ment debtor, to have third party bank pay over to judgment creditor the 
amount on deposit in judgment debtor’s account with bank. 

Judgment in accordance with opinion. 

Cyrus Austin, of New York City, for judgment-creditor. 

John J. Dwyer, of New York City, for Industrial Bank of Commerce, 
third party. 

Matthew W. Wood, of New York City, for defendant. 


HECHT, J.—Motion to direct a third party to pay over to the judg- 
ment creditor granted to the extent of directing the third party to pay 
$251.37 less the $60 installment due on November 3, 1948. Settle order. 


On Motion for Reargument 


Motion for reargument granted. The original motion sought to have 
a third party bank pay over to the judgment creditor the amount on de- 
posit in the debtor’s account with the bank. The third party opposes 
on the ground that the debtor was indebted to it on a note which was in 
default at the time of the service of the third party order and that it is 
entitled to the deposit as payment of such indebtedness. The copy of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 8810. 
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the note submitted on reargument is undated and states that the debtor 
has promised to pay the bank $600 ten months after date and agrees 
to make a deposit of $—— on the —— day of 194— and an equal deposit 
on the same date of each succeeding month as collateral security for the 
note, which deposits he assigns to the bank. It further provides that 
should the debtor default in making prompt payments of the deposit as 
they come due, then the note shall at the option of the bank become due 
without demand or notice. The loan amount prepared by the bank 
for its records indicates that the loan was made on March 8, 1948 and 
there is indicated that the ten deposits shall be due from April 3 to 
January 3, 1949. Next to each of these dates deposits are recorded of 
$60 for April 1, April 30, June 2, July 6, August 11, September 20 and 
October 6. No deposits are shown after October 6. 

There is no reference in the note to the checking account maintained 
by the debtor, nor is there any indication that the third party exercised 
its option to call the note due. In fact the record of deposits shows that 
for the last four deposits made by the debtor all of them were late and 
accepted by the bank and the note kept alive. Further, the debtor made 
a withdrawal of $65 from the checking account on November 4, one day 
after the claimed deposit of November 3 was due. It was on November 
4 that the third party order was served. I will assume from the testi- 
mony of the auditor of the bank in supplementary proceedings, the rec- 
ords of the bank and the failure of the judgment creditor to show other- 
wise, that.the note was made on March 3, 1948, and that deposits of $60 
were due on the 8rd day of each of the succeeding ten months. There- 
fore, on November 3rd there was due and owing to the bank the sum of 
$60 and against this it could exercise its recognized lien, which is good 
against the debtor or anyone else having an interest in the checking ac- 
count. Delano v. Equitable Trust Co., of New York, 110 Misc. 704, 181 
N. Y. S. 852; Meyers v. New York County National Bank, 36 App. Div. 
482, 55 N. Y. S. 504; Marsh v. Oneida Central Bank, 34 Barb. 298. And 
this would be effective even without specific appropriation of the check- 
ing account. Marsh v. Oneida Central Bank, supra. The fact that the 
bank allowed a withdrawal of $65 on November 4th would not operate 
to change this rule nor be considered a waiver or estoppel as to its rights. 

While there does not have to be specific appropriation to protect the 
bank in its lien, the lien does not accrue until the note by its terms has 
matured. The failure to make timely deposit under the terms of the 
note did not operate by itself to make the note come due. It was solely 
at the option of the bank that such would happen under the circum- 
stances. There is nothing in the record to indicate that such option was 
exercised albeit no notice or demand had to be given the debtor. The 
facts indicate that the contrary was the case. First, the bank makes no 
claim that the option was exercised. It merely states that because the 
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deposit was never. made, the note was due, and it is entitled to its lien. 
Second, four successive payments prior to the default were late and ac- 
cepted by the bank without attempting to call the note due. Third, the 
allowance of the withdrawal from the checking account on November 4, 
while not persuasive on the question of the lien, is indicative of the 
bank’s attitude on calling the note due. 


For these reasons I adhere to my original determination. Order sub- 
mitted thereon signed. 

















. TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Appointment of Trustee 





In re Benson, Pennsylvania Orphan’s Court, No. 14 


The testatrix bequeathed “The balance (of her estate) to be given 
to some state educational or hospital fund.” This provision does not 
require the appointment of a trustee. The bequest is made directly to 
“some state educational or hospital fund” and there is no need for the 
appointment of a trustee to preserve the fund since it can be distributed 
directly to the person or persons in charge of such fund without putting 
either the estate or the residuary estate to the trouble, expense and 
delay of passing through the hands of a trustee. 


Appointment of Stock Dividends and Capital Gains on Corporate 
Stock 





Estate of Crawford, Pennsylvania Orphans’ Court, 96 Pittsburgh 
Legal Journal 377 

Section 17 of the Uniform Principal and Income Act of May 8, 1945, 
P. L. 416, insofar as it attempts to make the provisions of the Act 
apply to trusts created before May 3, 1945, is unconstitutional and void 
because it takes the property of persons without due process of law. As 
to trusts created prior to May 3, 1945, the income beneficiary’s right to 
to present and future trust income vests as of the date of the death of 
the testator or trustor. This right to future trust income is a property 
right. Since under the law prior to May 3, 1945, and in existence at 
the time of the estate in question (1935), stock dividends which did 
not impair intact value and capital gains which were due to ac- 
cumulated earnings of the corporation were income to which the life 
tenant would be entitled, her right thereto vested as of the date of death 
of the testator, and she cannot be deprived of such right by a subsequent 
enactment of the legislature which in effort takes those stock dividends 
and capital gains paid after May 3, 1945, from income, makes them 
trust principal, and gives them to the remaindermen. Consequently, 
the stock dividends and capital gains should be apportioned between 
income and principal. The Uniform Principal and Income Act of 
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1945 was repealed by the Principal and Income ‘Act of 1947, effective 
July 3, 1947, but the 1947 Act contains a provision (Section 15) sub- 
stantially the same as Section 17 of the 1945 Act. 


Executor’s Retention of Non-Legal Investments 


In re Rostick, N. Y. Surrogate’s Court, 121 N. Y. L. J. 87 


Testator bequeathed “all of my stocks and bonds” to the trustees, 
directed that “the income thereof” be paid out to the named bene- 
ficiaries, and provided that at the termination of the trust “the said 
stocks and bonds, or the proceeds thereof,” should be divided among 
the remaindermen. As the stocks and bonds (which were all non-legal 
securities) are bequeathed to the trustees, the executors are authorized 
to retain them. The court therfore declined to direct the executors 
to dispose of the non-legal securities held by them until they turn 
the securities over to themselves as trustees.) 


Fiduciary’s Claim as Distributee 


Estate of Edwards, Pennsylvania Supreme Court, Nos. 170-173 


The participation of a co-trustee and co-executor in the preparation 
and filing of prior accounts in an estate and his joinder as one of the 
trustees in the preparation of proposed decrees of distribution did not 
purport to be and were not a renunciation or disclaimer of the fiduciary’s 
rights as distributee of the estate. Therefore, after his death, his 
executor and trustee is not precluded from asserting a claim to a portion 
of the estate to which the deceased fiduciary was entitled as distributee. 


Revocation of Trust 


In re Olmsted, Pennsylvania Orphans’ Court, No. 487 


Settlor, an attorney, 41 years of age, with a wife and three children, 
and a sizable estate, transferred the legal title to various securities and 
property to his trustee. He retained no right to manage the assets. 
He vested his trustee with extensive power and discretion in the handling 
of the trust res and in the investment and reinvestment thereof. He 
provided for an income to himself for life and directed that the re- 
maining income be added to the corpus. He conferred benefits upon 
four living and ascertained persons in addition to himself. He provided 
a method of modifying the indenture by will but excluded the right to 
increase his own interest. In the opinion of the court he intended to 
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create an active trust and well knew he was not writing a will. Hence, 
the trust is not testamentary in character, and the fact that it does 
not contain spendthrift provisions does not render the trust revocable. 
The trust may not be revoked by the settlor, with or without the con- 
sent of his wife and children. 


Reserve for Depreciation 


In re Wadsworth, N. Y. Surrogate’s Court 


In the absence of a provision in the will indicating that the testator 
intended to diminish the income which he directed to be paid to his 
widow, by having part of it used as a reserve for depreciation, a fund 
representing depreciation allowed on a building and capital repairs 
thereto constituting an asset of a corporation of which the estate held 
all the issued stock should not be deducted from the income payable 
to the widow but should be allocated entirely to principal of the trust 
fund. 


Right to Trust Income 


Hussey v. Hussey, Massachusetts Supreme Judicial Court 


Where payment of income to a trust beneficiary was not limited in 
terms to the life of the beneficiary, but was limited to the lifetime of a 
third person, and before the expiration of that period (by the death of 
the third person) the trust beneficiary died, her personal representative 
became entitled to the income for the remainder of the period. 


Self-Dealing of Trustee; Illegal Investments 


In re Central Hanover Bank and Trust Co., N. Y. Supreme Court 


At the time the trustee herein made investments of trust funds in 
mortgage participations which it itself owned, the law conditioned the 
legality of such investments upon the trustee’s giving prompt notice 
thereof to each person entitled to the income therefrom. . The require- 
ment was not only that the notice state that the investments were in 
mortgage participations but that they were self-dealing transactions. 
The trustee failed to give the required prompt notices and did not dis- 
close the self-dealing on its part. Therefore, the widow (trust re- 
mainderman) and the attorney who examined the trustee’s prior ac- 
counts at the widow’s request were not barred from objecting to the 
trustee’s later accounts by a release previously executed by the widow, 
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since at the time she and the attorney were not apprised of the self- 
dealing and the rights which accrued to her in connection with the 
investments by reason thereof. 


Trustee’s Commissions 





In re United States Trust Co. of New York, N. Y. Supreme Court, 121 
N. Y. L. J. 770 


The fact that the same trust company was named as trustee in both 
a testamentary and inter vivos trust does not prevent the granting of 
principal commissions upon the termination of the inter vivos trust 
because the will of the settlor created an entirely new, separate and dif- 
ferent trust scheme from that contained in the inter vivos trust. The 
duties of the trust company, as trustee under the inter vivos trust deed, 
terminated and was fully performed when it turned over the corpus of 
the inter vivos trust to itself as trustee under the will. 


Trustee’s Power to Change Distributive Shares 





Horne v. Title Insurance and Trust Co., U. S. District Court, 
Col. No. 7369-WM 


The settlor provided for payments to certain named beneficiaries 
in designated percentages but also stated that as to those distributions 
the co-trustee “during the time he shall be acting as co-trustee shall have 
the absolute right and power, with the approval of the Trustee, to pre- 
scribe and direct the Trustee that the distribution shall be made in 
different proportions than those provided.” Provision had also been 
made for payment to the co-trustee’s then wife. Upon the death of 
that wife, the co-trustee requested distribution to be made to his new 
wife and desired the other beneficiaries to devote a portion of their shares 
to the share to be given to the new wife. The fact that a trustee is 
given absolute discretion in executing the power with which he is en- 
trusted does not give him unbounded freedom of action. An appoint- 
ment to one who is not an object of the trust, as here, the co-trustee’s 
new wife, by direction or indirectly, patently negatives the donor’s 
intent and is technically a fraud on the power and a breach of trust. 
Such action by the trustee in fraud of a power necessarily defeats at 
least in part the purpose of the trust. When such a circumstance exists, 
a court of equity should declare the appointment void. The exercise 
by the trustees of the power of appointment was ineffective to change 
the distributive shares. 

















TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Effect of Renunciation of Power of Appointment 





Kerr v. Commissioner of Internal Revenue, U. S. Court of Appeals, Third 
Circuit, No. 9723 


Decedent, the donee of a testamentary power of appointment over 
property in which she had a life estate, died on September 19, 1942. In 
default of the exercise of the power, the property was to pass to her 
two sons. However, she exercised the power by giving her husband a 
life estate in the property, with remainders to the sons. Upon the hus- 
band’s death in 1943, the sons expressly renounced the appointments to 
them under their mother’s will, electing instead to take under the donor’s 
will. It is held that decedent, by her exercise of the power, created new 
estates in the property. These were different from those which would 
have resulted under the donor’s will in default of exercise. Therefore, 
the appointive property is taxable by reason of the exercise, under the 
law in effect prior to the 1942 powers of appointment amendments. 


Gift of Income 





A. M. Townsend v. Commissioner, U. S. Tax Court, 12 T. C. No. 89 


Monthly payments to be made to a widow from the estate of her 
deceased husband, regardless of the availability of income, pursuant to 
a prenuptial agreement and will of the husband, constitute a gift, bequest 
or devise of income from property within section 22(b) (3) of the Code 
to the extent that such payments were in fact made out of income from 
the property held by the estate. 


Proration of Taxable and Non-taxable Income 





Estate of W. R. Burt Trusts No. 27 and 27A, Second National Bank & Trust 
Co. of Saginaw, Trustee v. Commissioner, U. 8S. Tax Court, 12 T.C. No. 87 


Decedent created a testamentary trust, directing the trustee to pay 
annually specified amounts to named beneficiaries for life, and to use 
principal if income should be insufficient. In 1942 and 1943 the trust 
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received taxable and tax-exempt income, the amount of each type being 
in excess of the specified payments. The trustee made the payments 
to the surviving beneficiaries, and in computing net income, deducted 
the full amount of them. The Commissioner disallowed deduction of 
a percentage of the aggregate payments equal to the percentage of tax- 
exempt income in the trust’s total income available for distribution. 

An amount distributable to a beneficiary from trust income which 
comprises taxable and tax-exempt income is held properly deemed to 
comprise taxable and tax-exempt income in the same proportions as the 
total trust income available for distribution. That part of an amount 
of trust income distributable to a beneficiary which is deemed tax- 
exempt, is held not deductible by the trust under section 162 (b), In- 
ternal Revenue Code. I. Cornelius Rathbone, 37 B. T. A. 607; affd., 103 
Fed. (2d) 301, followed. An amount payable annually by a trust to a 
beneficiary, either from trust income or principal is held qualified as a 
distribution from trust income, when trust income is sufficient, by virtue 
of section 162(d) (1), and deductible from trust income under section 
162(b). An amount distributed to a beneficiary by a trust, which is 
deemed a distribution of trust income by virtue of section 162(d) (1), 
is held to comprise taxable and tax-exempt income in the same propor- 
tions as the total trust income available for distribution, and the part 
deemed tax-exempt is not deductible under section 162 (b). 


Possibility of Reverter 


Estate of Anna S. Farnum, U. S. Tax Court, 12 T. C. No. 81 


In 1931 the decedent created a trust reserving to herself all income 
therefrom in excess of $7,500 per annum which was to be distributed 
$2,500 each to her three children. Under the terms of the trust if 
decedent survived her children and their descendants, the corpus would 
have reverted to her or her estate. It was held that the value of the 
trust corpus at her death is to be included in her gross estate under 
section 811(c), Internal Revenue Code, as interpreted by Commissioner 
v. Church, 335 U. S. 632, and Spiegel v. Commissioner, 335 U. S. 701. 


Taxable Income of Grantor 


E. S. Peierls v. Commissioner, U. S. Tax Court, 12 T. C. No. 98 


Trustees of trust created by grantor for benefit of his two minor 
daughters distributed $4,067.71 of the income of trust for 1943 to the 
guardian of children for their support, education and maintenance. A 
small part of the amount distributed was not used by guardian during 
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1943 and no attempt was made by trustees to recover it. It was held 
that under the provisions of section 167(c) the entire amount distributed 
is includible in the taxable income of grantor. 


Transfer with Power to Change Enjoyment 


Estate of A. F. Seltzer v. Commissioner, U. S. Court of Appeals, Sixth 
Circuit, No. 10,791 

Decedent grantor established a trust on December 3, 1936, under the 
terms of which the income of 7/9ths of the trust estate was payable to 
his wife for life. Upon her death, such income was payable to grantor 
until his death. Upon his death, or the death of his wife if she survived 
him, the trust estate was to be delivered to grantor’s son, if living, other- 
wise to his then living children per stirpes or their issue, the trust, how- 
ever, to continue as to those under 21 years of age. If no children or 
issue, the estate was to be delivered to the son’s spouse if living, other- 
wise to a designated hospital. Although the agreement expressly pro- 
vided that the trust was not revocable by the decedent as grantor, it 
could be revoked or terminated by the written consent of “all of the 
then living beneficiaries” 21 years or more of age. The value of the trust 


estate is held includible in the gross estate of decedent, under section 
811(d) (1) of the Internal Revenue Code. 


Trust Income Beneficiary’s Share of Stock Dividend 


Estate of T. C. Soles v. Collector of Internal Revenue, U. S. Circuit Court 
of Appeals, Third Circuit, No. 9752 

Decedent, who died in 1940, was an income beneficiary of a testa- 
mentary trust. Among the assets of the trusts were shares of stock in the 
Hookless Fastener Co., Inc. In 1937, the corporation caused a sub- 
stantial amount to be transferred from surplus to its capital account, 
so that the stated value of the stock was increased. Subsequently, the 
shares of the corporation were split, with the result that the trust re- 
ceived 12,000 shares of new stock in exchange for 48 shares of old stock. 

It is held that a stock dividend resulted by reason of the transfer 
from surplus to capital and the subsequent stock split-up. It is further 
held that the decedent, under the applicable Pennsylvania apportionment 
rule, was entitled as an income beneficiary to a proportionate share in 
the stock dividend received by the trust on account of capitalization of 
surplus earned after the trust was created in 1934. All new shares created 
out of capitalized surplus earned after 1934 belonged to the income 
beneficiaries. Although no apportionment of the stock dividend was 
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ever credited or distributed to decedent, nevertheless her share thereof, 
if any, was includible in her gross estate under Code Sec. 811 (a). The 
cause is remanded to the District Court with instructions to determine 
whether the accumulation transferred from surplus to capital was earned 
either wholly or in part before the trust was created in 1934. 


Trust Fund Established by Employer 


Estate of Eugene F. Saxton v. Commissioner, U. S. Tax Court, 12 T. C. 
No. 74, Docket No. 16552 


In 1941, decedent’s employer, for the purpose of providing additional 
compensation to decedent and others, voluntarily created a trust to 
which it transferred certain amounts of money, to be held in trust for 
ten years and then distributed to certain named employees, including 
decedent. On the death of an employee before the expiration of ten 
years, his share of the trust corpus was to be immediately paid to the 
person appointed by the employee’s will, and failing such appointment, 
to his issue. Upon decedent’s death in 1943 without having exercised 
this power of appointment, his share of the trust corpus was paid to his 
children. It was held that the amount of such payments not includible 
in decedent’s gross estate finder either subsection (c) or (4) of section 
811, Internal Revenue Code. 


Trust Property Includible in Gross Estate 


City Bank Farmers Trust Company, Trustee v. Commissioner, U S. Tax 
Court, 12 T. C. No. 38 


The decedent in 1914 transferred property to himself and a bank as 
trustees, directing that the trust income be paid to himself for life, 
thereafter to his wife for life, if surviving, and then accumulated for the 
distribution of income and corpus equally to his surviving children 
as each should attain the age of twenty-one or, in case of a daughter, 
upon her marriage before twenty-one. The trustees were empowered 
to apply one-half a child’s prospective share to the child’s maintenance 
and education, but did not do so. The value of the trust property at 
decedent’s death, held, includible in gross estate since by the settlor’s 
reservation of income for his life the transfer did not take effect in pos- 


session or enjoyment until his death. Section 811(c), Internal Revenue 
Code. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Taxation, the Budget and 
Progress 


EORGE B. ROBERTS, vice- 

president of the National 
City Bank of New York, points 
out that the rising costs of Gov- 
ernment threaten grave conse- 
quences to our economy and way 
of life. 

In 1948, 22 per cent of the na- 
tional income—or more than one 
dollar out-of every five—was si- 
phoned in taxes. It is true that 
this ratio has declined from the 
wartime peak. However, this de- 
cline reflects the inflation of in- 
comes during the postwar boom 
more than it does a reduction in 
taxes. And as national income 
falls with the subsidence of the 
boom, the ratio is destined to rise 
and become more burdensome. 


Unfortunately, Mr. Roberts ob- 
serves, an end to the rising trend 
of Government costs is not in sight. 
Despite the huge national debt 
and the heavy cost of national de- 
fense and foreign aid, there are 
pressures for more spending by 
Congress; these pressures are for 
more public works, subsidies, bo- 
nuses, guarantees, and “free” serv- 
ices of all kinds. And at a time 
when the national income is reced- 
ing, the Administration shows little 
interest in economy; in fact, it pro- 
ceeds in an opposite direction 
through heavy spending and ask- 
ing for more and more taxes. 

“The insidious thing about all 


this spending and taxing,” states 
Mr. Roberts ‘is that it is so easy to 
start and so hard to stop.” The 
budget may grow until we dupli- 
cate the performance in England 
today, where 40 per cent of all in- 
come is absorbed by taxation. He 
remarks that only recently Sir Staf- 
ford Cripps, the British Chancellor 
of the Exchequer, was forced to tell 
the British people that the redis- 
tribution of wealth through taxa- 
tion had reached its limit; that, 
henceforth, it would be necessary 
to rely on creating more wealth, 
rather than distributing what al- 
ready exists. 


“But how,” queries Mr. Roberts, 
“can the creation of new wealth be 
encouraged under a system and 
level of taxation that places so 
heavy a load on the productive en- 
ergies of the people?” While Mr. 
Roberts concedes that we have not 
reached England’s state, he notes 
that we are, nevertheless, heading 
down the same road at a fast pace. 

The dynamic qualities of the 
American system still endure. This 
is attested by this country’s ac- 
complishments during the war, its 
success in reconversion, as well as 
the huge program of peacetime ex- 
pansion which has enabled us to 
overcome war shortages at home— 
while, at the same time, rendering 
relief and recovery aid to the 
world. A dramatic current example 
of the energy of the enterprise sys- 
tem is found in the lustily growing 
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television industry. Obviously, in 
the light of these achievements and 
future possibilities, the “mature 
economy” thesis preached in the 
*30s is the “bunk.” 

But government can impede this 
powerful growth trend, and it can 
do it in two ways. Overstimula- 
tion and distortion of economic de- 
velopment can result from an ar- 
tificial demand created by infla- 
tionary credit and fiscal policies; 
or, obstruction of the natural ad- 
justments of the economy at every 
turn can be accomplished by taxes 
and controls which stifle initiative 
and enterprise. 

The battle now going on over 
the national budget illustrates the 
“never-ending problem” of main- 
taining the forces that built this 
country and made it great. A 
three-way question confronts us. 


Should we cut spending to a level 
that the country can afford to sup- 


port in taxes? Should we raise 
taxes and depress production and 
risk-taking? Or should we resort 
to unsound deficit-financing, with 
all its inflationary dangers and the 
legacy of more billions of national 
debt to burden the people in future 
years? 

The decision on these questions, 
declares Mr. Roberts, is a crucial 
one, and what we do now will go 
far toward shaping the character of 
the American economy for many 
years to come. 


Business Forecast 


In an address before the Con- 
gress of the National Retail Dry 
Goods Association, Professor Mal- 
colm P. McNair of the Harvard 
Graduate School of Business Ad- 
ministration stated that the coun- 
try’s economy was already one- 
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third to one-half way down the 
slope of a business recession which 
began about the second quarter of 
1948. Professor McNair predicted 
a decline in the Federal Reserve 
index to 150 or 155 from the mid- 
June level of about 175. Accom- 
panying this subsidence in busi- 
ness activity, he expected further 
price declines of seven to ten per 
cent. 

“If these guesses, and they are 
only guesses, should turn out to 
encompass accurately the magni- 
tude of the business recession, it 
would not be a too severe one,” the 
Harvard economist remarked. “The 
declines which I have estimated 
are on the order of fifteen to 
twenty per cent, a less severe set- 
back than that experienced in 1921 
or again 1937, and of course, far 
less severe than the great depres- 
sion of the early 1930s.” 

Features of the economic picture 
tending to limit the decline were 
enumerated as follows: Lack of 
vulnerability in-the debt structure; 
absence of large-scale speculation 
during the rise; the larger role 
played by government in the total 
expenditure of the economy; the 
extent to which income has been 
“socialized” through Social Secur- 
ity measures; government price- 
support policies; soundness of the 
banking structure, and unsatisfied 
long-run demand for both con- 
sumer and capital goods as well 
as substantial savings applicable 
to the purchase of such goods. 

However, Professor McNair 
warned that “as the recession con- 
tinues and as it deepens, there is 
danger not only that buying psy- 
chology will be affected by greater 
apprehension about job security, 
but also that increased employment 
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and shorter work hours will cut 
more heavily into the flow of per- 
sonal income.” 


Home Mortgage Loans 


The recent Quarterly Letter of 
the United States Savings & Loan 
League declares that home mort- 
gage demand may be expected to 
fall below 1948 levels. In this con- 
nection, the following factors in the 
real estate and building situation 
are noted: 


1. Demand for houses has de- 
clined. Although significant local 
variations prevail, high-priced 
houses are staying on the market 
considerably longer than last year. 
Also, demand for used homes—es- 
pecially those built several years 
before the war—has_ declined 
sharply. In many areas, there is 
an oversupply of new high-priced 
houses for sale, as well as an over- 
supply of used homes more than 
ten years old. 

2. Throughout the country, price 
declines have been reported; this 
has affected all divisions of the 
housing market, and the greatest 
declines have occurred in the used 
house field. The import of this de- 
velopment is a tendency toward 
smaller loans per property, with its 
resultant effect on total dollar vol- 
ume of financing for home pur- 
chases in 1949. 

3. A strong demand for new, 
lower-priced houses persists, but 
the number of markets where such 
units will be a practical possibility 
is limited. Accordingly, while a 
new, lower-priced house is likely 
to materialize in 1949 in those 
areas where construction costs are 
reduced, it will have to wait longer 
for realization in a great many 
other areas. 
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During the first quarter of 1949, 
the Quarterly Letter observes, 
there was a decline in dollar vol- 
ume of mortgage lending from the 
similar period, 1948. This decline 
was shared by all home financing 
sources with the exception of mu- 
tual savings banks, which were 
somewhat more active than in 
1948. 

Growing competition in the 
home mortgage market suggests 
that there will be ample funds 
available for any home financing 
that mortgage lenders consider to 
be desirable. The new relationship 
which is developing between the 
supply of savings and the demand 
for loans is good news for borrow- 
ers in 1949. This is provided, states 
the Savings & Loan publication, 
that borrowers “remember that 
the crest of the boom in prices for 
both new and older proporeties has 
passed and that all mortgage lend- 
ers, regardless of abundance of 
funds, are thinking first of the 
prospect of the loans being paid 
back, and only secondarily of get- 
ting the money out and to work. 
The more favorable terms of lend- 
ing which the competitive factors 
will bring about may be more evi- 
dent in the field of interest rates 
than in other phases of mortgage 
lending.” 


Reserve Board Survey 


Consumers remain optimistic 
about future prospects and have 
voiced their intention to buy auto- 
mobiles, houses and other durable 
goods. This is the finding of a sur- 
vey prepared for the Federal Re- 


serve Board by the Institute of 


Social Research of the University 
of Michigan. The latter organiza- 
tion, which conducts a regular con- 
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sumer poll for the Reserve Board, 
also discloses the fact that people 
had more money to spend than 
ever before. 


The survey was conducted dur- 
ing the first three months of the 
year and, accordingly, gives no 
clue as to whether consumer atti- 
tudes toward spending have 
changed since then. However, the 
poll did indicate that consumers 
believed that the price declines of 
early 1949 meant that better times, 
and not a depression were in the 
offing. Many anticipated a further 
increase in their income, even 
though they also expected that 
prices would continue down. 

According to the survey, people 
who planned to buy automobiles, 
television sets and moderately 
priced houses outnumbered those 
who had similar intentions in 
1948. Apparently, these consum- 
ers were in the market for more 
new houses in low and medium 
priced ranges than _ industry 
planned to produce. As far as 
household appliances are con- 
cerned, the number of those con- 
sumers intending to buy was not 
quite so great as early last year. 
However, this decrease was too 
small to be significant and the sur- 
vey indicates a 1949 market for 
furniture, refrigerators, radios and 
washing machines “at a level not 
much below the record set in 1948.” 

The Michigan survey consisted 
of 3,510 interviews scientifically 
spotted in the twelve largest met- 
ropolitan areas and 54 other coun- 
ties. The questions were directed, 
not at the individual consumer, 
but at his “spending group”—one 


or more consumers who pool their 
funds together, such as a family. 


Banking Study 

A bill to establish a national 
monetary commission has been ap- 
proved by the U. S. Senate. The 
function of the commission would 
be to study the nation’s credit and 
money system. It would be com- 
posed of eighteen members. Six of 
the members would be named by 
the President, three of whom would 
be drawn from the Executive 
Branch of the Government and 
three from private life. Six others 
would be designated by each house 
of Congress. Composition of the 
commission would be bi-partisan, 
the Republican and Democratic 
parties being equally represented. 

The commission would be vested 
with authority to determine “what 
changes are necessary or desirable 
in the banking and monetary sys- 
tem of the United States, or in the 
laws relating to banking and cur- 
rency, by reason of domestic or in- 
ternational considerations or both.” 

A report by the Senate Commit- 
tee on Banking and Currency 
states: “Specifically, the commis- 
sion would be directed to investi- 
gate the present requirements and 
methods covering the matters of 
legal reserves of banks, eligible de- 
posits against such reserves, open 
market operations of the Federal 
Reserve banks, adequacy of eli- 
gible paper other than Government 
obligations, specie reserves, for- 
eign exchange fluctuations and any 
and all other factors in this or 
other countries which in its judg- 
ment may relate to the purposes 
set forth.” 
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MIRACLE ORUGS CANNOT CURE THIS SICKNESS 


We only wish there were a miraculous 
drug to stop a man from worrying. 

Hundreds of thousands would buy 
it because constant worry over money 
literally makes sufferers sick! 

It’s a sickness, however, that mir- 
acle drugs cannot cure. 

Yet ... something ’way short of a 
miracle can! 

That’s saving! Saving money... 
the surest, wisest way. With U. S. 
Savings Bonds. 


All you do—if you’re on payroll— 
is join your company’s Payroll Sav- 
ings Plan. 

Or, if you’re in business or a profes- 
sion, enroll in the Bond-A-Month Plan 
at your local bank. 

You'll be pleased to see those savings 
grow. Ten years from now, when your 
Bonds reach maturity, you'll get back 
$40 for every $30 you invested! 

Is it peace of mind you want? 

Start buying Bonds today! 


AUTOMATIC SAVING {S$ SURE SAVING — 


U.S. SAVINGS BONDS 


%\ Contributed by this magazine in co-operation with the 
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7 Magazine Publishers of America as a public service. 








IT CAN BE DONE 
... but don’t try it! 


Sometimes you can break all the 
rules—and get away with it. 


The Tower of Pisa, for instance, 
has successfully defied engineering 
rules and the law of gravity for 
over 800 years. 


But for most of us, most of the 
time, the rules hold. Especially in 
saving money. 

The first rule of successful saving 
is regularity ... salting it away every 
payday. 

Occasionally you’ll find someone 
who breaks that rule and gets away 
with it. But for most of us, the only 
sure way to accumulate a nest egg is 
through regular, automatic saving. 

In all history there’s never been 
an easier way to save regularly than 
the U. S. Savings Bond way. 


So start today to use either the Pay- 
roll Savings Plan where you work, or 
the Bond-A-Month Plan through 
your bank. 


AUTOMATIC SAVING 
IS SURE SAVING— 
U. S. SAVINGS BONDS 


» Contributed by this magazine in 
8 co-operation with the Magazine Pub- 
7 lishersof Americaasa public service. 
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